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Sunday is represented to be in law a dies 
non juridicus. It was made so in the year 
517 by a canon of the church, and adopted 
as the law of the land by the kings of England, 
and fully established as part of the common 
law. Decisions in the English books are uni- 
form in pronouncing all judicial proceedings 
performed on Sunday as unlawful and void. 
Hence it was held that a verdict rendered or 
received on Sunday was void. The American 
courts, however, have largely departed from 
this rule, the great weight of authority, es- 
pecially the more recent decisions, being in 
favor of allowing the return and reception of 
a verdict on Sunday, though not a few ad- 
judications have held such a practice to be 


erroneous. Among the latter has always 
been classed Bass v. Irwin, 49 Ga. 
436, decided some time ago by the 
Supreme Court of Georgia. By a very 
recent decision, however, of that court, 
it was held that there is no legal or moral 
wrong in receiving on the Sabbath day a ver- 
dict which had not been agreed upon until 
after that day had begun. Weaver v. Carter, 
28S. E. Rep. 869. This decision was ren- 
dered after an examination and consideration 
of Bass v. Irwin, supra, and it was held 
that the ruling therein made presented no 
legal obstacle to the conclusion reached in the 
more recent case. In the following cases the 
courts adhered to the old English rule of in- 
validity of verdict rendered on Sunday: 
Nabers v. State, 6 Ala. 200; Davis v. Fish, 
1 Greene (Iowa), 1; Story v. Elliott, 8 Cow. 
(N. Y.) 27; Butler v. Kelsey, 15 Johns. (N. 
Y.) 177; Shaw v. McCombs, 2 Bay. (S. Car.) 
232; Harper v. State, 43 Tex. 431. The 
cases to the contrary, however, are much 
more numerous. 





The case of United States v. Fay, recently 
decided by the United States District Court 
of Missouri, presents a question somewhat 
out of the ordinary. It was an indictment 
under the federal statute charging defendant 
with the use of the mails for a ‘‘scheme to 
defraud.’’ The scheme, as charged, was to 
impose upon the credulous by pretenses that 








he, the defendant, had some mysterious, 
superhuman power; among other things, to 
penetrate with mental vision into the bowels 
of the earth, and discover the location there 
of supposed hidden treasures. It is charged 
in the indictment that, in furtherance of this 
scheme, the defendant wrote to one, Howard, 
in the State of Missouri, advising him of his 
possession of these powers, which he repre- 
sented to be higher than mortal, and assuring 
him that for $50 he would positively find cer- 
tain treasures vainly supposed to be hidden 
away somewhere underneath the earth’s sur- 
face on Howard’s farm. The money was paid, 
the treasures were not found, and this indict- 
ment was the consequence. A motion to 
quash was filed, and defendant’s counsel, in 
support of it, contended that the facts alleged 
constituted no scheme to defraud, within the 
true meaning of the act of congress on the 
subject. The court said there was undoubt- 
edly a scheme here, but was it a scheme to 
defraud. The court thought not. ‘‘Sucha 
scheme,”’ says the court, ‘‘manifestly must 
involve something in the nature of a plausible 
device,—some such device as, in itself, is rea- 
sonably adapted to deceive persons of ordi- 
nary comprehension and prudence. A man- 
ifest hoax and humbug, like a proposition to 
take a person on a flying trip to the moon, to 
fit out a traveler for a submarine voyage to 
China, or any other scheme which belies the 
known and generally recognized laws of na- 
ture, cannot, in the nature of things, deceive 
any rational being. I regard the scheme set 
out in this indictment as one of this class. 
The law in question deals with and contem- 
plates rational beings. I cannot believe it 
possible that a rational being, possessed of 
ordinary prudence and sagacity, could or 
would be deceived by any such irrational, 
visionary, and stupid pretense as was made 
by the defendant in this case. Evenif the 
particular pretense and promise held out to 
Howard might, by itself, be considered suffi- 
cient to deceive an ordinarily prudent person, 
the balance of the nonsense found in the de- 
fendant’s advertised scheme ought to have 
been a sufficient warning. I do not need to 
refer to it. There is a marked distinction be- 
tween a case of this kind, involving, as it does, 
a physical impossibility, and one related to re- 
ligious, moral, or ethical tenets. A scheme to 
defraud, planting itself upon, and seeking to 
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take advantage of, such tenets, entertained 
as they are by large numbers of people, has 
been held to be within the contemplation of 
the federal statutes, and with this class of 
cases I have no fault to find. But they af- 
ford no authority for indictment in this case. 
Because there is no scheme set out in the in- 
dictment reasonably adapted to deceive per- 
sons of ordinary prudence, I am of the opin- 
ion there is no scheme to defraud, within the 
meaning of the statute in question, and the 
motion to quash is sustained.’’ 








NOTES OF IMPORTANT DECISIONS. 


TRESPASS TO REALTY — TENANTS BY ENTIRE- 
TIES.—In Sheridan Gas Oil & Coal Co. v. Pearson, 
49 N. E. Rep. 357, decided by the Appellate Court 
of Indiana, it was held that a husband may recover 
alone damages toa storeroom of which he had 
possession, caused by an explosion (of natural 
gas), though the premises were owned by him 
and his wife as tenants by entireties. The court 
said inpart: ‘*The action was to recover damages 
sustained by appellee, a merchant, engaged ina 
retail business. for injury done to the storeroom 
and stock of general merchandise therein owned 
by him. In the course of the trial, it appeared 
for the first time from the evidence, at the begin- 
ning of the cross-examination of plaintiff, that 
the title to the real estate was held by him and 
his wife as tenants by entireties. Thereupon ap- 
pellant moved to strike outall the testimony of 
the plaintiff relating to damages to the woodwork 
and wall paper on the building, the damage to the 
building, the depreciation of the rental value of 
the room for four months, which motion the court 
overruled. The verdict showed that the jury as- 
sessed as separate items of damages, amounts 
upon the building and wall paper, $25; upon the 
rental value, $36; upon the building, $125. At 
the proper time, appellant also moved the court 
to modify the judgment so as to exclude there- 
from the amounts assessed upon the foregoing 
items. This motion wasalsooverruled. ‘To these 
rulings appellant duly reserved exceptions. 

‘The complaint alleges that the plaintiff was, at 
the time of the explosion, the owner of a store- 
room in the town of Sheridan, and stock of gen- 
eral merchandise, etc., which he held for sale at 
retail in said storeroom, etc. The action was per- 
sonal to recover damages sustained by appellee 
for injury to said storeroom and stock of merchan- 


dise. The plaintiff had the right to recover dam- . 


ages to the storeroom, although the title to the 
realty was in himself and wife as tenants by en- 
tireties. In Fairchild v. Chastelleux, 1 Pa. St. 
176, it is held that when husband and wife own 
real estate as tenants by entireties, the husband, 
without joining his wife, may sustain an action 








for damages to the real estate, the court using the 
following language: ‘But where the title doeg 
not come in question, and the action is merely 
personal, and seeks a compensation in damages 
for an injury done to the husband’s interest in the 
wife’s estate during the marriage, then it is in his 
election whether he will join his wifein the action 
or not.’ In Washburn v. Case, 1 Wash. T. 253, 
plaintiff brought suit for damages done his crops 
by the cattle of defendant. Upon the trial, it be- 
ing disclosed that a third party had an interest in 
the crops, the court summarily dismissed the ac- 
tion, because of the non-joinder of said third 
party. It was held that the trial court erred in so 
doing; that the interest of the part owner might 
be consistent with the right of plaintiff to recover 
for the trespass, and, at most, could only operate 
as a partial failure of proof. In Hydraulic Co. y, 
Boyer, 67 Ind. 236, the supreme court cites the 
case of Cutts v. Spring, 15 Mass. 135, which was 
an action of trespass qg.c. f. brought by plaintiff 
against defendant for cutting timber upon his 
land. The plaintiff was in possession of the land, 
but the title thereto wasin the State. After quot- 
ing from the decision, our supreme court said: 
‘The principle settled by these and other decis- 
ions is that one having the possession of property 
may maintain an action against a wrongdoer for 
an injury thereto, which cannot be defeated by 
showing the title to be in some one else than the 
plaintiff.” See, also, 1 Bish. Mar. Wom. [1873], 
623; Dicey, Parties, Rule 87. It is clear from 
these authorities that appellee had the yight to 
recover for damages to the storeroom of which he 
was in possession, engaged in business, whether 
the title to the real estate was in himself, or in 
himself and his wife as tenants by entireties.” 





ATTORNEY AND CLIENT—PROFESSIONAL RELA- 
TION—EMPLOYMENT — DISBARMENT OF ATTOR- 
NEY.—The case of In re Bowers. 83 Fed. Rep. 944, 
decided by the United States Circuit Court for 
California, was an application for the disbarment 
of an attorney in which were involved points of 
special interest to the profession, concerning the 
relation between an attorney and client. It was 
held that an attorney is not permitted, in serv- 
ing a new client as against a former one, to do 
anything which will injuriously affect the former 
client in any matter in which the attorney form- 
erly represented him, though the relation of at- 
torney and client between them has been ter- 
minated, and the new employment is in a differ- 
ent case; nor can he use against him any knowl- 
edge or information gained through their former 
connection; that an agreement terminating the 
relations between a client and his attorney, and 
by which the client releases the attorney ‘from 
all rights, burdens, obligations, and privileges 
which appertain to his said employment,” and 
consents that he may engage his services “pre 
and con as he may see fit,’’ where the attorney 
did not advise the client that such was the pur- 
pose and meaning of the instrument, will not be 
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construed to authorize the attorney to engage in 
suits against the client involving matters about 
which the attorney was formerly employed, or to 
use against the client information confidentially 
acquired through such employment; that an 
agreement by aclient, which purports to release 
the attorney from all the duties, burdens, obliga- 
tions, and privileges incident to the relationship, 
is too indefinite, and therefore inoperative and 
void, and cannot justify a violation of the duties 
and obligations imposed on the attorney by law, 
and that a contract entered into between client 
and attorney, for the purpose of binding the 
former, that the latter may at any time divulge 
information or knowledge acquired during the 
professional relation, is not a good waiver of the 
privilege of confidence and secrecy, and is void. 
It appeared in this case that an attorney who had 
assisted in obtaining a decree in favor of his 
client, establishing the validity of certain patents, 
after the termination of his employment wrote to 
the attorney of an adversary of his client in an- 
other suit involving the same patents, falsely 
stating that he possessed information that the de- 
cree was obtained by fraud, and could be re- 
versed, his purpose being to obtain employment, 
and use the knowledge obtained by virtue of his 
former employment against his former client, it 
was held that such conduct was ground for dis- 
barment. 





CRIMINAL LAW—TRIAL—ABSENCE OF JUDGE. 
—It was decided by the Supreme Court of Mis- 
sissippi, in Ellerbe v. State, reversing the lower 
court, that where the judge in a criminal trial, 
during the final arguments, called a member of 
the bar, who was present, to occupy his place on 
the bench, and left the court house, and remained 
away for 18 minutes, when he returned, and re- 
sumed his place on the bench, it is reversible 
error. After citing, as authority, Turbeville v. 
State, 56 Miss. 798, the court says: ‘*We have 
failed, after exhaustive search, to find a single 
authority that would support us in disallowing 
this assignment of error, and neither the attorney 
general nor the exceptionably able and learned 
counsel representing the State in conjunction with 
the attorney general refers us to a single author- 
ity which opposes the rule in Turbeville v. State, 
in harmony with which also is Peter v. State, 6 
How. (Miss.) 326. On the contrary, the author- 
ities elsewhere uniformly sustain that rule. In 
People v. Dohring, 59 N. Y. 374, reported in 17 
Am. Rep. 349, at page 353 (bottom of the page), 
the Supreme Court of New York expressly affirms 
the rule in the Turbeville case that the judge 
must be where it is ‘physically possible for him 
at any moment, on the arising of a question’ 
calling for his decision, to be present, and make 
it. In Meredeth v. People, 84 Ill. 479, the judge 
of the court was in the court house, but in a 
different court room, trying another case, after 
having heard all the evidence in a murder case, 
and then having called two members of the bar 





in succession, to the bench, to preside in the 
murder case during the argument of counsel, him- 
self having gone back several times to the court 
room where the murder case was being tried. 
The court said (page 482): ‘It is no less error 
than if he had been in another county. * * * 
The argument of a cause is as much a part of the 
trial as the hearing of evidence. It is a right in 
his defense, secured by the law of the land, of 
which a citizen cannot be deprived. * * * The 
decision is not affected by the consideration that 
the judge was present a part of the time ‘during 
the argument of the case, If he could be absent 
during any part of the trial, and his official duties 
could, during such time, he performed by a mem- 
ber of the bar on the same principle, his absence 
during the entire trial could be justified.” Mr. 
Works, in his ‘Courts and Their Jurisdiction,’ 
says (page 87): ‘When the court is once opened, 
the presence of the judge is necessary at all times 
when judicial business is being transacted.’ The 
following authorities clearly support all three 
of the propositions laid down in the Turbeville 
case, to-wit, that in the trial of a felony the judge 
must always be where he can immediately re- 
spond to any call for the exercise of his authority 
in controlling the court and the conduct of the 
trial; his relinquishment, though even temporary, 
of such control of the court and conduct of the 
trial, working, as to that case, a dissolution of 
the court; that the judge cannot delegate his 
judicial authority to another; and that his doing 
s0, even with the consent of the parties, cannot 
bind the defendant. Cases cited in note to Roy 
v. Horsley, 25 Am. Rep. 540, 541; 12 Am. & Eng. 
Enc. Law, p. 11, note 5, with authorities; Shaw 
v. People, 3 Hun, 272, opinion by Hardin, J., at 
page 279; Id., 63 N. Y., at pages 38, 39; People v. 
White, 24 Wend. 528, bottom page 545, opinion of 
Walworth, Ch., also opinions of other judges at 
pages 546, 549, 555, 556, 563; Blend v. People, 41 
N. Y. 606; Hoagland v. Creed, 81 Ill. 506; Van 
Slyke v. Insurance Co., 39 Wis. 390. Section 165 
of the constitution has no application to the case 
made by the record. If this error were a merely 
technical one, not vital in its nature, we would 
not. for that alone, reverse the judgment. But 
the error here is of the gravest character. It goes 
to the very organization and constitution of the 
court trying the appellant on a charge of murder. 
So far as the lawful power of this court can be 
exerted, in affirming convictions for violations 
of the law of the land, it shall be exerted. And 
mere technical errors, without intrinsic merit, 
when we can, after a careful and thorough ex- 
amination of the whole case, confidently say that 
the right result has been reached, that substantial 
justice has been done, and that, on a new trial, no 
other result could reasonably be arrived at, will 
not avail bere for reversal, in civil or criminal 
cases. But when the defendant has been, as here, 
denied a right secured to him by the constitution 
and the laws of the land, in a matter going to the 
very constitution of the court trying him, we are 
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eompelled to reverse the case. In such cases the 
interests of society, the stability of the laws, the 
due administration of justice, demand a reversal. 
Disregard of fundamental right in the case of the 
guilty defendant, his conviction in violation of 
settled constitutional and legal safeguards, in- 
tended for the protection ofall, are not things 
which affect the particular defendant in a given 
case alone, but, in their disastrous and far-reach- 
ing consequences, involve, in future trials, the in- 
nocent and guilty alike, subvert justice, and dis- 
organize society. Guilt should be punished cer- 
tainly, and condignly, most assuredly; but guilt 
must be manifested in accordance with the law 
of the land. Else some day the innocent, who are 
sometimes called to answer at the bar of their 
country, may come to find themselves involved in 
a common ruin, deprived of the legal trial neces- 
sary to the vindication of their innocence.’’ 





CONTRACT — BENEFICIAL INTEREST OF THIRD 
ParTy.—In Thomas Mfg. Co. v. Prather, 44 8S. 
W. Rep. 218, decided by the Supreme Court of 
Arkansas, it was held that plaintiff, who was a 
physician and surgeon, could not recover for pro- 
fessional services, rendered an employee of de- 
fendant, whom defendant agreed to furnish with 
medical attendance in case of accident, on an im- 
plied contract, merely because defendant was 
aware of and approved of plaintiff's attendance 
upon the employee, it appearing that plaintiff at- 
tended the employee at his request, and would 
have done so whether or not he had heard any- 
thing of the contract with defendant. ‘The court 
said in part: --This court long ago ruled, in line 
with the doctrine which generally obtains in this 
country, that where a promise is made to one 
upon a sufficient consideration, for the benefit of 
another, the beneficiary may sue the promisor for 
a breach of his promise. Chamblee v. McKenzie, 
31 Ark. 155; Talbot v. Wilkins, Jd. 411; Hecht v. 
Caughron, 46 Ark. 132. This doctrine operates 
as an exception to the elementary rule of law, that 
a stranger to a simple contract, from whom no 
consideration moves, cannot sue upon it. Na- 
tional Bank v. Grand Lodge, 98 U. S. 123; Mellen 
v. Whipple, 1 Gray. 317; Greenwood v. Sheldon, 
31 Minn. 254, 17 N. W. Rep. 478. Therefore it 
should be applied cautiously, and restricted to 
cases coming clearly within its compass. The 
following prerequisites for the application of the 
doctrine were announced by the Court of Appeals 
of New Yorkin Vroomanv. Turner, 69 N. Y. 280, 
viz: ‘There must be, first, an intent by the 
promisee to secure some benefit to the third party: 
and, second, some privity between the two—the 
promisee and the party to be benefited—and some 
obligation or duty owing from the former to the 
latter, which would give him a legal or equitable 
claim to the benefit of the promise, or an equiva- 
lent from him personally.’ In Durnherr v. Rau, 
135 N. Y. 222, 32 N. E. Rep. 50. the the court say: 
‘It is not sufficient that the performance of the 
covenant may benefit a third person. It must 





have been entered into, for his benefit, or, at least, 
such benefit must be the direct result of perform- 
ance, and so within the contemplation of the par- 
ties.” See,also, American Exch. Bank v. North- 
ern Pac. R.R. Co.. 76 Fed. Rep. 130. ‘Of course, 
the name of the person to be benefited by the con- 
tract need not be given, if he is otherwise suffi- 
ciently described or designated. Indeed, he may 
be one of aclass of persons, if the class is suffi- 
ciently described or designated.” Burton v. Lar- 
kin, 36 Kan. 250, 13 Pac. Rep. 400. Applying the 
foregoing principles to the contract under consid- 
eration. it is manifest, from the nature and terms 
of the contract, that neither the appellee individ- 
ually, nor any of a class to which he belonged, 
was intended to be considered as primarily the 
party in interest. Austin v. Seligman, 18 Fed, 
Rep. 523; Simson v. Brown, 68 N. Y. 355, 361, 
362; Wright v. Terry, 23 Fla. 160, 2 South. Rep. 
6; Greenwood v. Sheldon, 31 Minn. 254. 17 N. W. 
Rep. 478; Washburn vy. Investment Co. (Oreg.), 
38 Pac. Rep. 620. The clause ‘we can furnish 
medical attendance’ was solely for the benefit of 
Brown (the employee), and the purpose of mak- 
ing it upon the part of appellant was doubtless to 
induce him to enter its service upon terms that 
would, to it, beadvantageous. The most that can 
be said about it, so far as any physician was con- 
cerned, is that, upon the happening of the con- 

tingency which it contemplated—the accidental 
injury—the performance of the contract would 
result incidentally to his benefit. This would not 

entitle him to sue the company. Chung Kee v. 

Davidson, 73 Cal. 522,15 Pac. Rep. 100. More- 

over, the contract here was ‘to furnish medical 

attendance,’ not to pay the wages or for the serv- 

ices of a physician whom Brown might employ. 

According to the express terms of the contract, 

the company did not surrender to Brown the right 

to bind it by acontract he might make with a 

physician, or constitute him its agent to employ a 

physician, and hence the company is not bound, 

according to the written contract, for the services 

of a physician whom Brown employed.”’ 





NEGLIGENCE—PLEADING — PRESUMPTION OF 
NEGLIGENCE.—Involved in the decision of the 
case of Snyder v. Wheeling. Electrical Co., before 
the Supreme Court of Appeals of West. Virginia, 
is the question as to the presumption of negligence 
from the fact of the injury, or, as technically ex- 
pressed, the doctrine of res ipsa loquitur. The de- 
cision and view of the court in this case is of special 
value, because the doctrine invoked was applied 
to the falling of a live electric wire which caused 
the injury. The court held that there must be 
reasonable evidence of negligence. But where 4 
thing is shown to be under the management of the 
defendant or his servants. and the accident is such 
us, in the ordinary course of things, does not 
happen if those who have the management use 
proper care. it affords reasonable evidence, in the 
absence of explanation by the defendant, that the 
accident arose from want of care. The court thus 
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discusses the legal proposition involved: ‘‘Sup- 
pose there is no evidence of negligence on the 
part of the defendant, does the mere fact that the 
wire fell create a prima facie presumption of neg- 
ligence, sufficient, in the absence of something 
appearing in the case to repel that presumption, 
to support the action? This invelves the rule or 
principle of res ipsa loquitur—the thing itself 
speaks. A wire charged with a deadly current of 
electricity falls from its proper place of elevation 
above the street to the surface of the street, and 
there, by contact with a man lawfully passing 
along the highway, kills him with its current. 
Are we to presume that its fall came from some 
negligence of the owner, unless the circumstances 
of the case or facts shown by him shall show that 
its fall is not attributable to his negligence, but 
from some defect which that reasonable care and 
prudence proper in the case of such deadly wire 
was unable to discover, or some accident beyond 
his control; in other words, from inevitable acci- 
dent? I answer that the law raises a prima facie 
case of negligence. As stated in that great work, 
16 Am. & Eng. Enc. Law, p. 448: ‘Asa rule, 
negligence is not presumed. But there are cases 
where the maxim, ‘Res ipsa loquitur,’’ is directly 
applicable, and from the thing done or omitted 
negligence or care is presumed.’ The rule can- 
not be better stated, in its generality, than as given 
in Scott v. Dock Co. (1865),3 Hurl. & C. 596: 
‘There must be reasonable evidence of negligence. 
But where the thing is shown to be under the 
management of the defendant or his servants, and 
the accident is such as, in the ordinary course of 
things, does not happen if those who have the 
management use proper care, it affords reasonable 
evidence, in the absence of explanation by the 
defendants. that the accident arose from want of 
care.” In those words it is approved in 1895 in 
Shafer y. Lacock, 168 Pa. St. 497, 32 Atl. Rep. 44, 
acase where two workmen were repairing a roof, 
having a fire pot, and from it a fire resulted, de- 
stroying the house. *When the physical facts of 
an accident themselves create a reasonable prob- 
ability that it resulted from negligence, the 
physical facts themselves are evidential, and fur- 
nish what the law terms evidence of negligence, 
in conformity with the maxim,*‘Res ipsa loquitur,’’’ 
is the apt language in which the principle is stated 
in Seybott y. Railroad Co., 95 N. Y. 562. One 
man is hurt from the works or property of 
another, when, from the nature of the case, he 
would not likely have been hurt without negli- 
gence of that other. May henotask of that other 
an explanation. or. on his failure to give it, then 
damages for hisinjury? ‘Take the case where one, 
in passing along a street, is hurt by a barrel fall- 
ing from a door above, or by a brick falling from 
a wall or scaffold, or by a falling shutter or wall, 
or the like. The mere occurrences in themselves 
import negligence. Especially take the cases 


Where things of great danger are used in public 
highways, where multitudes constantly and law- 
fully pass, their very nature requiring the highest 





degree and constancy of care, and one is killed 
from its being out of place or defective, why may 
we not logically and fairly assume negligence, 
unless other plausible explanation appears? The 
latest work on torts (2 Jagg. Torts, p. 864) says: 
‘A live wire, however, is exceedingly dangerous, 
so that proof of contact therewith, and consequent 
damages, makes it a complete case of prima facie 
negligence, and throws the burden on the defend- 
ant to show that such wire was in the street with- 
out fault on his part. Generally, companies using 
electricity on lines along a street are charged with 
the highest degree of care, having due reference 
to existing knowledge in the construction, inspec- 
tion and repair of their wires and poles, and in the 
use of devices to guard against harm.’ This doc- 
trine needs no further discussion from me. It is 
well sustained by American and English au- 
thority. 16 Am. & Eng. Enc. Law, 449, and 
notes; 2 Jagg. Torts, 938; Whart. Neg. § 421; 
Cooley, Torts, 799; Bigelow, Torts, 596; Shear. & 
R. Neg. § 60;.full note 6 Am. St. Rep. 530—a 
building falling into street; Mulcairns vy. City of 
Janesville, 67 Wis. 24,29 N. W. Rep. 904—wall of 
a cistern falling; Dixon v. Pluns, 33 Pac. Rep. 
268, 98 Cal. 384—chisel falling from a scaffold; 
Houston v. Brush, 66 Vt. 331, 29 Atl. Rep. 380— 
injury from being struck by a wheel from a tackle 
block, attached to a derrick; note in Railroad Co. 
v. Anderson (Md.), 20 Am. St. Rep., p. 493, 20 
Atl. Rep. 2; Thomas v. Telegraph Co., 100 Mass. 
156—telegraph wire swinging over a street too 
low, so as to obstruct travel; Clare v. Bank, 1 
Sweeney, 539—injury from plank falling from 
one’s premises; Howser v. Railroad Co. (Md.), 30 
Atl. Rep. 906—cross-tie falling from a moving 
ear; Ugla v. Railway Co. (Mass.), 35 N. E. Rep. 
1126; Morris v. Strobel & Wilken Co., 81 Hun, 1, 
30 N. Y. Supp. 571—sign board falling in street. 
It is clear that this doctrine applies in cases where 
a passenger on a railroad, or other conveyance of 
a common carrier, is injured, there existing in 
such cases a presumption of negligence against 
the carrier, because there is an implied contract 
to safely convey; but it is not confined to such 
cases. 20 Am. St. Rep. 493; Rose v. Transporta- 
tion Co., 11 Fed. Rep. 438. There it is said that, 
though the presumption is more frequently ap- 
plied in such cases, yet there is no foundation in 
authority or reason for such limitation, as the 
presumption originates from the nature of the act, 
not from the relation of the parties, and is indulged 
whenever, as a legitimate inference, the occurrence 
is such as, in the ordinary course of things, does 
not take place when the proper care is exercised. 
This doctrine has been applied to those using 
electricity in streets. W. U. Tel. Co. v. State 
(M@.), 33 Atl. Rep. 763; Haynes vy. Gas Co. (N. 
Car.), 19S. E. Rep. 344. Public policy, from 
sheer necessity, must require of a person or cor- 
poration using the current of electricity in high 
tension along highways a very high, if not the 
highest, degree of care, and this high degree 
would seem al] the more reasonable to justify this 
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rule of presumptive negligence in such cases. 
The degree of care in the nature of the case being 
high, and there being little danger if such care be 
exercised, if accident happen, there is afforded a 
probability of the absence of thatcare. This high 
degree of care is exacted of operators of electricity 
by the cases just cited, and by Electric Co. v. 
Simpson, 21 Colo. 371, 41 Pac. Rep. 499; Giraudi 
v. Improvement Co., 107 Cal. 120, 40 Pac. Rep. 
108; Ennis v. Gray, 87 Hun, 355, 34 N. Y. Supp. 
379. Crossw. Electricity, § 249, says that the 
mere fact that an electric wire sags or falls, if un- 
explained, is sufficient proof prima facie of negli- 
gence. But juries must understand that this pre- 
sumption is by no means final or conclusive. 
Uniformly careful, prudent management com- 
mensurate with the dangerous character of the 
works, adequate to the safety of the public, in the 
absence of specific neglect connected with the 
accident, will repel such presumption. We must 
not forget that misfortunes do occur from inevit- 
able accident. A wire may have some defect 
which the most astute care will not discern. A 
wire originally good may come to be defective, 
and break, when no human skill could detect its 
defect. Time and wear deteriorate man and all 
the means and instruments he uses to gain a liv- 
ing. Paralysis and failure may come upon them 
at any moment. Whether there is culpable plame 
is a question for a fair-minded jury under all the 
circumstances.”’ 








WOMAN’S RIGHT TO HOLD OFFICE. 

At common law a woman could not hold a 
general public office, but she was eligible to 
some local offices, the duties of which were 
ministerial in their nature. In America the 
same general rule obiains, except where mod- 
ified by statute.!| While a woman is a citizen? 
she is not entitled to vote or hold office, the 
latter being a political right. The authority 
to vote, however, is not necessary and inci- 
dental to the right to hold office. Thus, un- 
der the Minnesota constitution and statute, a 
woman is eligible to local school offices, but 
she is not authorized to vote for the purpose 
of filling such offices.‘ Andin Tennessee, 
under the act of 1889, a woman is eligible to 
the office of county superintendent of public 
instruction, but she cannot vote for public offi- 





1 Robinson’s case, 131 Mass. 376, 41 Am. Rep. 239. 

2 Bradwell v. Illinois, 16 Wall. 180; Minor v. Hap- 
persett, 21 Wall. 162; Jackson v. Phillips, 14 Allen, 
539 


8 Rupp v. Rust, 4 Ohio Cir. Ct. 829; Atchison Co. v. 
Lucas, 88 Ky. 451; Opinion of Justices, 107 Mass. 604, 
115 Id. 602. 

4 State v. Gorton, 33 Minn. 345 








cers in the State. Ina recent case, the Wash. 
ington statute, ‘‘Every avenue of employment 
shall be open to women; and any business, 
vocation, profession, and calling followed 
and pursued by-men may be followed and 
pursued by women,’”® is construed to not 
permit women to hold public office.’ In 
Louisiana, where a statute’ provides that 
women cannot be appointed to any public 
cffice, nor perform any civil functions except 
such as the law specially declares them ca- 
pable of exercising, a woman is not eligible as 
a member of a family meeting called to 
recommend a curator for an interdict.* Again, 
it is held that a woman may be appointed 
substitute assignee in the place of her de- 
ceased husband who was assignee for the 
benefit of creditors.? The constitutionality 
of a statute providing that women shall not 
be eligible as certain officers cannot be made 
a collateral issue in a direct proceeding to de- 
termine another question. Thus, in the case 
of Van Dorn v. Mengedoht,' the question 
was collaterally raised that the notary ad- 
ministering an oath in evidence was a female, 
and that the governor was not authorized to 
appoint and commission a female as notary 
public. The court, in passing upon this point, 
said: ‘‘Bysec. 1, ch. 61, Compiled Statutes, 
1893, the governor is authorized to appoint 
and commission such number of persons to 
the office of notary public in each of the 
counties of this State as he shall deem neces- 
sary. The word ‘persons’ in this statute is 
broad enough to include women, and we know 
of no constitutional provision or law that pro- 
hibits a woman in this State from holding the 
office of notary public; but whatever may be 
the correct interpretation of the statute, this 
woman was appointed and commissioned 4 
notary public by the governor. She was chen 
a public officer, and performing her duties as 
such, and we will not try her title to the office 
she holds in this proceeding. The right of a 
woman to hold the office of notary public un- 
der the laws of this State, when she has been - 
appointed and commissioned as such by the 
governor, Can be inquired into in a suit or pro- 

5 Laws 1889 90, p. 564. 

6 Harland v. Territory, 3 Wash. Ter. 131, 13 Pac. 
Rep. 453. 

7 Rev. Civ. Code, art. 25. 

8 In re Bothick, 44 La. Ann. 1087, 11 South. Rep. 712. 

9 Re Magnus, 2 Misc. Rep. 347,50 N. Y. S. R. 59, 


22 N. Y. Supp. 70. 
10 41 Neb. 535, 59 N. W. Rep. 800. 
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ceeding brought against her for that purpose.”’ 
Soin Donough v. wewey," it is held that 
where a female was elected to the office of 
township school inspector, and qualified and 
acted as such, her acts were valid whether 
she was eligible or not. The denial of the 
constitutional right of women to serve upon 
trial juries cannot be set up by a man in his 
own behalf in a criminal proceeding against 
him. Of the right of the citizen to be tried 
by a jury of his peers, the court, in this case, 
said: ‘‘It must be demanded by one who 
has been denied the equal protection of the 
law, and a civil or political right or privilege 
of which she, in common with her sex, has 
been deprived.’’? In England a woman may 
hold a local office, and the recent statutes in- 
dicate more liberality in this direction than 
was shown by one of the early writers,” who 
wrote ‘‘All fiefs were originally masculine, 
and women were excluded from the succes- 
sion of them, because they cannot keep se- 
crets.’’ By the Local Government Act of 
1894, the public rights of women were in- 
creased in both number and importance ; thus 
it was provided at subsection 2, that ‘‘No 
person shall be disqualified by sex or mar- 
riage for being elected or being a member of 
a parish council.’’ At section 43 it was 
enacted that marriage should not disqualify 
a woman for being any local government 
register of electors; and there are other pro- 
visions, but the right of women to vote for 
members of parliament is still withheld.“ A 
woman may be a commissioner of sewers,” 
chairman of a district council,!® clerk of the 
Crown in the King’s Bench,” sexton of a 
parish church,’ governor of a workhouse,” 
constable at the sheriff’s court,” a goaler,” 
an overseer of the poor,” governess of a 
workhouse,” custodian of a castle, keeper 

11 82 Mich. 309, 46 N. W. Rep. 782. 

22 McKinney v. State, 3 Wyo. 719, 16 L. R. A. 710, 
80 Pac. Rep. 293, citing Strander v. West Virgina, 
100 U. S. 310. See Marshall v. Donovan, 10 Bush, 681. 

18 West on Peers, 44, cited 4 Mod. 272. 

4 Drake v. Ffooks, 1 Q. B. (1896) 238. 

5 Callis, 250. 

16 56 & 57 Vict. ch. 78, sec. 22. 

7 7 Mod. 270. 

8 2 Stra. 1114, 7 Mod. Rep. 263. 

19 2 Ld. Ray. 1014. 

20 2 Hawk, P. C. ch. 10, sec. 36. . 

12 T. R. 397. 

22T. R. 395, 201. L. T. 167; 56 & 57 Vict. ch. 78, 
sec. 20. 


3 13 Vin. Abr. 159. 
* Cro. Jac. 18; 13 Vin. Abr. 159. 





of the prison of the gatehouse,” or arbi- 
trator. But a woman is disqualified to act 
as a member of a county council.” 

As Notaries Public.—A majority of the 
courts have denied women the right to be- 
come notaries. These decisions are based 
chiefly on a want of precedent for granting 
the right and the common law policy of ex- 
cluding women from offices of a general or 
administrative character. But the common 
law never refused to women the right to hold 
offices, the duties of which were of a local 
and ministerial character.* It is admitted 
by even adverse courts that the duties of the 
office of notary public are purely ministerial 
and not judicial.” It is, therefore, submitted 
that the courts which have refused to women 
the right to fill the office of notary public 
have erred and failed to analyze the prece- 
dents by which they pretended to be guided. 
In one of the opinions of the justices of 
Massachusetts,® the court grants in express 
words the common law right of women to 
hold ministerial offices; but in a later opin- 
ion,*! the court rules that women should not be 
appointed notaries under the statutes of 1883, 
ch. 252, and 1889, ch. 197, because the stat- 
utes do not affirmatively show such intention 
by the legislature. No affirmative intention 
was necessary; the office of notary public is 
not statutory, it is as old as the common law 
itself. In the case of State v. Davidson, 
and Jn re Notaries Public,* references will 
be found to most of the authorities, the cred- 
ibility of which is not here attempted to be 
maintained. 

As School Officers.— While it is well-settled 
that if the State constitution provides that 
only male persons shall fill public offices, 
women are ineligible to all State and county 
offices, such as county superintendent of 
public instruction,* they may hold district 


2% 3 Salk. 2. 

2% Evans v. Ives, 1 Luz. Leg. Reg. 461; Re Suffolk, 
8 E. 41; 1 Br. 37. 

27 De Louza v. Cobden (1896), 1 Q. B. 687. 

28 Chitty’s Prerog. of the Crown, 84, and authorities 
above cited. 

29 National Bank v. Conway, 1 Hughes, 37, 41 Alb. 
L. J. 244; U. S. v. Bixby, 10 Biss. Cir. Ct. 520; Robin- 
son’s Case, 131 Mass. 376, 41 Am. Rep. 239. 

30115 Mass. 602. 

81 150 Mass. 586, 6 L. R. A. 842, 23 N. E. Rep. 850. 

82 92 Tenn. 531, 22S. W. Rep. 203. 

339 Colo. 628, 21 Pac. Rep. 473. 

84 Coftin vy. Thompson, 97 Mich. 188, 21 L. R. A. 666. 
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school offices. And where the constitution 
does not forbid, a woman may be county su- 
perintendent,” or supervising principal.” In 
Washington, there is a statute*®* which, with 
reference to the election of the county super- 
intendent of schools, provides that ‘‘he’’ shall 
give bond, etc., and fixes ‘‘his’’ term of 
office. Another statute provides® that wher- 
ever the word ‘‘he’’ or ‘‘his’’ occurs in the 
act referring to school officers, it shall be 
understood to mean also ‘‘she’’ or ‘‘her.’’ 
In construing these provisions, in the case of 
Russell v. Gupstill,*° the court said: ‘*It is 
often necessary for the courts to resort to 
artificial rules of construction in order to 
arrive at the meaning of the legislature; but 
where the legislature itself puts a construc- 
tion upon an act by a provision embodied 
therein, such construction is binding upon 
the courts, although the latter, without such 
a direction, would have understood the lan- 
guage to mean something different. * * * 
There being in this State, therefore, no con- 
stitutional or statutory disqualification of fe- 
males to hold the office of county superin- 
tendent of schools, and the legislature having, 
by clear implication, recognized the right, 
our conclusion is that the office may legally 
be held by a woman who is competent to dis- 
charge the duties pertaining thereto.’’ 

As Clerk or Deputy Clerk.—It has been 
decided that a woman may be a deputy clerk. 
In Colorado, the constitutional provision that 
‘*no person, except a qualified elector, shall 
be elected or appointed to any civil or mili- 
tary office in this State,’’ was held to not in- 
clude a deputy clerkship in a county court, 
which may be held by a woman.“ In Mich- 
igan, in the case of Wilson v. Genisee Circuit 
Judge,” it was held that a woman could be 
appointed as deputy county court clerk, the 
court saying: ‘‘The office of county clerk is 
wholly ministerial, and when the law provides 


35 Stevens v. Carter, 27 Oreg. 553, 40 Pac. Rep. 1074; 
Opinion of Justices, 115 Mass. 602; Huff v. Cook, 44 
Iowa, 639, 

36 State v. Gorton, 33 Minn. 345. 

37 Commonwealth vy. Jenks, 26 Atl. Rep. 371, 154 Pa. 
St. 368, 32 W. N. C. 207. 

38 Laws of 1889, p. 548; Hill’s Code, § 775. 

391 Hill’s Code, § 856. 

#13 Wash. 360, 43 Pac. Rep. 340. See Wright v. 
Noel, 16 Kan. 601; Jn re Hall, 50 Conn. 131, 47 Am. 
Rep. 625. ’ 

41 Jeffries vy. Harrington, 11 Colo. 191, 17 Pac. Rep. 
505. 
42 87 Mich. 493 49 N. W. Rep. 869. 





that a ministerial officer may appoint a 
deputy, for whose acts he and his sureties 
are responsible, and does not limit or restrict 
him as to whom he appoints, he has authority 
to appoint whomsoever he pleases. The per- 
son appointed acts for him; or, in other 
words, he acts through his deputy. His 
choice is not confined to any race, sex, color 
or age.’’ In Missouri, a woman is not dis- 
qualified, because of her sex, from taking the 
office of county clerk; but only males may 
be school directors, under the constitution. 
As Attorneys.—In several of the States of 
the Union, the question has arisen as to 
whether, in the absence of a special enabling 
statute, a woman may be admitted to the 
practice of law. The first case of importance 
was that of Bradwell v. The State,“ in which 
the facts were, briefly: Myra Bradwell, a 
woman and a citizen of Chicago, made ap- 
plication to the judges of the Supreme Court 
of Illinois for a license to practice law. Her 
petition was accompanied by the usual char- 
acter and examination certificates, and an 
affidavit setting forth her name, residence, 
citizenship, etc. Her application was denied, 
and she brought this action. Her chief con- 
tention was that the fourteenth amendment 
to the constitution of the United States gave 
her the right applied for. The court, in 
passing upon this point, said: ‘‘As regards 
the provision of the constitution that citizens 
of each State shall be entitled to all the priv- 
ileges and immunities of citizens in the sev- 
eral States, the plaintiff, in her affidavit, bas 
stated very clearly a case to which it is inap- 
plicable. * * * There are privileges and 
immunities belonging to citizens of the United 
States in that relation and character, and that 
these alone a State is forbidden to abridge. 
But the right of admission to practice in the 
courts of a State is not one of them. This 
in no sense depends on citizenship of the 
United States. It has not, as far as we know, 
ever been made in any State, or in any case, 
to depend on citizenship at all. * * * 
The opinion just delivered in the Slaughter 
House Cases,“ renders elaborate argument 
in the present case unnecessary ; for, unless 
we are wholly and radically mistaken in the 
principles on which those cases are decided, 
48 State v. Hostetter, 137 Mo. 636; State v. Mc 
Spaden, Jd. 628. 


4416 Wall. 130. 
416 Wall. 36. 
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the right to control and regulate the granting 
of license to practice law in the courts of the 
State is one of those powers which are not 
transferred for its protection to the federal 
government, and its exercise is in no manner 
governed or controlled by citizenship of the 
United States in the party seeking such 
license.’’ Justice Bradley, in concurring, 
said: ‘‘It certainly cannot be affirmed, as 
an historical fact, that this has ever been es- 
tablished as one of the fundamental privileges 
and immunities of the sex. On the contrary, 
the civil law, as well as nature herself, has 
always recognized a wide difference in the 
respective spheres and destinies of man and 
woman. Man is, or should be, woman’s pro- 
tector and defender. The natural and proper 
timidity and delicacy which belongs to the 
female sex evidently unfits it for many of the 
occupations of civil life. The constitution of 
the family organization, which is founded on 
the divine ordinance, as well as the nature of 
things, indicates the domestic sphere as that 
which properly belongs to the domain and 
functions of womanhood. The harmony, not 
to say identity, of interests and views which 
belong, or should belong, to the family insti- 
tution, is repugnant to the idea of a woman 
adopting a distinct and independent career 
from that of her husband.’’ This matter 
first arose in the case of Jn re Bradwell, in 
which it was insisted by counsel for Miss 
Bradwell that the ruling in the case of Car- 
penter v. Mitchell,“ that under the Act of 
1861 women secured the enjoyment of their 
separate estates, gave them also the right to 
make the contracts incident to the practice of 
law, but the court denied the right, saying: 
“Although an attorney-at-law is an agent, 
asis claimed by the applicant’s argument, 
when he has been retained to act for another, 
yet he is also much more than an agent. He 
is an officer of the court, holding his com- 
mission, in this State, from two of the 
members of this court, and subject to be 
disbarred by this court for what our stat- 
ute calls mal-conduct in his office.’’ Thus, 
Woman’s claim to the federal right to prac- 
tice law was denied upon its first de- 
mand, and has been subsequently refused.* 


55 Tl. 535. 

# 50 Til. 470. 

*® Re Lockwood, 154 U. S.116, 88 L. Ed. 929, 14 Sup. 
Ct. Rep. 1082, 9 Nott. & H. 346, 1 Cent. L. J. 286; 
Matter of Taylor 48 Md. 28, 30 Am. Rep. 451. 





In Robinson’s case,® the question presented 
was whether a woman was entitled to be ad- 
mitted to the practice of law under a statute 
permitting ‘‘citizens’’ to be admitted. The 
court said: ‘‘The word ‘citizen,’ when used 
in its most common and most comprehensive 
sense, doubtless includes woman ; but woman 
is not, by virtue of her citizenship, vested by 
the constitution of the commonwealth with 
any absolute right independent of legislation, 
to take part in the government, either as a 
voter or as an officer, or to be admitted to 
practice as an attorney. Minor v. Happer- 
sett, 21 Wall. 162; Bradwell v. Illinois, 16 
Id. 130. The intention of the legislature in 
enacting a particular statute is not to be as- 
certained by interpreting the statute by itself 
alone and according to the mere literal mean- 
ing of its words. Every statute must be con- 
strued in connection with the whole system 
of which it forms part and in the light of the 
common law and of previous statutes upon 
the same subject. And the legislature is not 
to be lightly presumed to have intended to 
reverse the policy of its predecessors, or to in- 
troduce a fundamental change in long es- 
tablished principles of law. * * * Whenever 
the legislature has intended to make a change 
in the legal rights or capacities of women it 
has used words clearly manifesting its intent, 
and the extent of the change intended.’’ In 
this case Goodsell’s case is cited. In 
Goodsell’s case it was held, that the lan- 
guage of the statute relating to the admission 
of attorneys, which declares that ‘‘he shall 
be licensed, etc.,’’ applies to males only. 
Chief Justice Ryan, in delivering the opinion 
of the court, grew eloquent in discussing the 
proper sphere of woman, saying, in part: 
‘*It is public policy to provide for the sex, 
not for its superfluous members ; and not to 
tempt women from the proper duties of their 
sex by offering to them duties peculiar to 
ours. There are many employments in life 
not unfit for female character. The profes- 
sion of the law is surely not one of these. 
The peculiar qualities of womanhood, its gen- 
tle graces, its quick sensibility, its tender 
susceptibility, its purity, its delicacy, its 
emotional impulses, its subordination of hard 
reason to sympathetic feeling, are surely not 
qualifications for forensic strife. Nature has 


49 131 Mass. 376, 41 Am. Rep. 239, 24 Alb. L. J. 448. 
50 89 Wis. 20 Am. Rep. 42. 
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tempered woman as little for the juridical 
conflicts of the court room, as for the physical 
conflicts of the battle field. Womanhood is 
moulded for gentler and better things, and 
it is not the saints of the world who chiefly 
give employment to our profession.’’ Miss 
Goodsell was afterwards admitted to the bar, 
under R. S., sec. 2586, subd. 5. In Oregon, 
in the case of Jn re Leonard,® it was held that 
the State courts had no power to license 
women to practice law. Opposed to the 
above authorities, which are submitted to be 
the correct law, are two cases of some note, 
in which very different lines of reasoning are 
followed. One of these cases is In re Mary 
Hall,” in which the chief contention against 
the application was that the statute regulat- 
ing admission to the bar, while reading ‘‘per- 
sons,’’ and thereby constructively including 
women, was not in fact passed with the in- 
tention that itshould include women. The 
court refused this contention, saying, as to it: 
‘‘When the statute we are now considering 
was passed it probably never entered the 
mind of asingle member of the legislature 
that black men would ever be seeking ad- 
mission under it. Shall we now hold that it 
cannot apply to black men? * * * This stat- 
ute was not passed for the purpose of bene- 
filing men as distinguished from women. It 
grew out of no exigency caused by the re- 
lation of the sexes. Its object was wholly 
to secure the orderly trial of causes and 
the better administration of justice. * * * 
We have some noteworthy illustrations of 
the recognition of women as eligible or ap- 
pointable to office under statutes of which the 
language is merely general. Thus, women 
are appointed in parts of the country as post- 
masters. * * * If an attorney is to be re- 
garded as an officer, it is a lower sense.’’ 
The other notable case opposing the general 


trend of the courts is Jn re Thomas, decided . 


by the Supreme Court of Colorado in 1891,” 
and which arose under State laws which were 
more liberal to women than the common law 
was. The court very carefully reviews the 
facts and the learning upon the subject be- 
fore reaching the conclusion announced at the 
close of the following quotation from the 
opinion: ‘‘Petitioner, Mrs. Mary S. Thomas, 
51 12 Oreg. 69, 53 Am. Rep. 3823. 
52 60 Conn. 131, 47 Am. Rep. 624, 21 Am. L. Reg. 


735. 
58 16 Colo. 441, 27 Pac. Rep. 707, 38 Cent. L. J. 416. 





asks to have her name placed upon the roll 
of attorneys practicing before this and other 
courts of the State. She tenders credentials 
attesting the prescribed professional qualifi- 
cations, and compliance with all express re- 
quirements of the statute and rules of the 
court regulating access to the legal profes- 
sion. The question is therefore squarely 
presented, Are women entitled to admission 
to the bar of this State on equal terms with 
men? By ancient and universal usage 
women have been denied the right to practice 
before the English courts. The two or three 
exceptions cited in petitioner’s brief, such as 
that of Anne, Countess of Penbroke, are not 
well authenticated. During the early history 
of this country a like exclusion from the pro- 
fession generally prevailed, though a few in- 
stances are recorded, as in case of Margaret 
Brent, also mentioned in petitioner’s brief, 
where they were permitted to appear specially 
in particular proceedings. * * * We shall 
not indulge in speculation concerning the nat- 
ural aptitude and physical ability of women 
to perform the duties of the profession, nor 
shall we dwell upon considerations of pro- 
priety or expediency in the premises. These 
are matters as to which wide differences of 
opinion exist, and we conceive that they have 
little, if any, bearing upon similar applica- 
tions now presented to this court, however 
pertinent they may have been in the common- 
wealths referred to when the above rulings 
were made. (Illinois, Massachusetts, and 
Wisconsin referred to.) We shall likewise 
decline to give controlling weight to historic 
custom or usage in England, in the American 
colonies and the republic during its infancy. 
Reasoning, predicated upon the latter ground, 
possesses the inherent weakness of ignoring, 
toa greater or less extent, the marvelous 
changes throughout the country during the 
last fifty years of the legal status of woman. 
It isa significant circumstance, indicating the 
trend of popular sentiment on the subject, 
that each of these cases above referred to was 
speedily followed by a statute providing for 
the admission of women to the profession. 
* * * In this commonwealth women of sufli- 
cient age, married or single, may make con- 
tracts, form partnerships, inherit, acquire and 
dispose of property in all respects substan- 
tially as men. The policy of our legislature 
and: judicial action has tended constantly 
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toward conferring upon them the same prop- 
erty rights and business status as are enjoyed 
by men. They may undoubtedly pursue all 
vocations and enterprises of a business char- 
acter. They may also become ministers, 
physicians or educators, and if any limitation 
in regard to the learned professions exists, 
such limitation applies solely to the bar. The 
privilege of practicing this profession and 
sharing its emoluments is alone questioned. 
Hence we contend with none of the difficul- 
ties encountered by the courts above men- 
tioned arising from the disabilities of women, 
especially married women, at the common 
law. Applications like the one before us may 
therefore be regarded with the judicial favor 
usually extended when equality of rights is 
involved, unless some restrictive provision 
be found in our statutes or constitution. 
Turning to the act regulating the licensing 
of attorneys, and defining their duties, lia- 
bilities, etc., we find nothing that in our 
judgment fairly shows a legislature intent to 
bestow this privilege upon men exclusively.’’ 
In Indiana it is held that the constitution, 
art. 7, § 21, which reads, in part, that ‘‘every 
person of good moral character, being a 
voter, shall be entitled to admission to prac- 
tice law,’’ and the corresponding provision of 
Ind. Rev. Stat. (1881), § 962, do not ex- 
clude a woman from the right to practice 
law. And in a Pennsylvania case a woman 
was admitted to practice in the supreme 
court of the State.” Females may enter as 
law students in Hastings College.* In 
Louisiana all law colleges are authorized to 
confer diplomas on women.” Immediately 
following the decision of the Bradwell case, 
supra, a special act of the legislature author- 
ized the admission of women to the practice 
of law in Illinois. Similar statutes have been 
enacted in California,» Maine, Massachu- 
setts,” New Jersey,*! New York, Oregon,® 
and Wisconsin ;* while their authority to 


4 Re Leach, 134 Ind. 665, 21 L. R. A. 701, 34 N. E. 
Rep. 641. 

5% In re Mrs. Kilgore, 17 Week. N. C. 475. 

% Foltz v. Hoge, 54 Cal. 28. 

57 Laws, 1894, p. 157. 

8 Code, Civ. Proc. sec. 275. 

%® Act, 1887, ch. 50. 

® Act, 1882, ch. 189. 

6! Laws, 1895, ch. 190, p. 366. 

® Code, Civ. Proc. sec. 56. 

% 1 Hill, Ann. Laws, sec. 1085. 

Laws, 1891, ch. 119. 











practice before the Supreme Court of the 
United States has been established by act of 
Congress.® 

St. Louis, Mo. 


6% 20 U. S. St. at Large, 292, ch. 18. 


Jas. AVERY WEBB. 








MUNICIPAL CORPORATIONS — PAVING 
STREETS—CONTRACTS—RESTRICTIONS ON 
COMPETITION. 


FISHBURN v. CITY OF CHICAGO. 
Supreme Court of Illinois, February 14, 1898. 


1. In a proceeding for the confirmation of a special 
assessment to defray the expense of paving a certain 
street, under an ordinance providing that the paving 
material should be Trinidad asphaltum, from aspeci- 
fied locality, where the objection was urged that such 
provision prevented competition, it was error to ex- 
clude evidence that such specified locality was under 
the absolute control of a private corporation, that there 
were five other companies dealing in Trinidad asphal- 
tum which was equal to that prescribed in such ordi- 
nance, and that all of such companies were competi- 
tors for the work in question. 


2. Under 1 Starr. & C. Ann. St. 1896, p. 777, ch. 24 
par. 166, providing that all contracts for public im- 
provements shall be let to the lowest responsible bid- 
der, ‘in the manner to be prescribed by ordinance,” 
an ordinance for the paving of a certain street was 
void, which required the use of asphaltum which 
could only be obtained by purchase from a single cor- 
poration, as such requirement restricted competition 
in bidding for such work. 


Boaes, J.: This was a petition for judgment 
confirming a special assessment to defray the ex- 
pense of improving Gladys avenue, in the city of 
Chicago. Objections interposed by the appellants 
were overruled, and judgment entered in accord- 
ance with the prayer of the petition. This is an 
appeal to bring the judgment into review in this 
court. 

The ordinance provides, ‘The cementing mate- 
rial shall be a paving cement prepared from re- 
fined Trinidad asphaltum, obtained from Pitch 
Lake, in the island of Trinidad;’’ and the objec- 
tion is, that the effect of this provision is to pre- 
vent competition among those desiring to con- 
tract to perform such work and furnish the 
material necessary to complete the improvement. 
It is conceded this alleged objection does not ap- 
pear from the face of the ordinance, but appel- 
lants offered to produce evidence to show said 
Pitch Lake, in the island of Trinidad, is, and was, 
when the ordinance was passed, the private prop- 
erty, and under the absolute control, of the Barber 
Asphalt Company ; that said Barber Asphalt Com- 
pany is a private corporation, having its principal 
office in the city of Chicago; that there were at 
least five other companies or corporations having 
offices in the city of Chicago engaged in the busi- 
ness of selling asphaltum procured in the island 
of Trinidad for street paving, but not procured at 
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Pitch Lake, in said island, but which asphaltum 
was equal, for street paving purposes, to the as- 
phaltum obtained from said Pitch Lake; and that 
all of said companies and said Barber Asphalt 
Company were competitors in the business of 
supplying asphaltum for paving streets in the city 
of Chicago. 

It is a well settled general rule that all contracts, 
in which the public are interested, which tend to 
prevent competition, whenever astatute or known 
rule of law requires competition, are void. City 
of Chicago v. Rumpff, 45 Ill. 90; People v. Chi- 
cago Gas Trust Co., 130 Ill. 268, 22 N. E. Rep. 
798; Foss v. Cummings, 149 Ill. 353, 36 N. E. 
Rep. 553; 1 Add. Cont. p. 273; 2 Beach, Mod. 
Cont. § 1108. The statute by the authority of 
which the city council enacted the ordinance 
under consideration provides as follows: ‘All 
contracts for the making of any public improve- 
ment, to be paid for in whole or in part bya 
special assessment, and any work or other public 
improvement, when the expense thereof shall ex- 
ceed $500, shall be let to the lowest responsible 
bidder, in the manner to be prescribed by ordi- 
nance—such contract to be approved by the 
mayor or president of the board of trustees; pro- 
vided, however, any such contract may be entered 
into by the proper officer without advertising for 
bids, and without such approval, by a vote of 
two-thirds ofall the aldermen or trustees elected.’’ 
1 Starr. & C. Ann. St. 1896, ch. 24, p. 777, par. 
166. Theordinance in question provided the con- 
tract to perform the work should be awarded to 
the lowest responsible bidders. If the require- 
ment that the asphaltum to be used in the im- 
provement should be obtained from Pitch Lake, 
in the island of Trinidad, tended to restrict com- 
petition among those who might desire to become 
bidders for the performance of the work of im- 

“proving the street, or tended to create a monopoly 
in favor of anyone having for sale the asphaltum 
necessary to be used in the work of paving the said 
street, it would fall under the ban of this general 
rule of the law, and must be declared inoperative 
and void. It does not appear from the face of the 
ordinance that the effect is necessarily to so pre- 
vent competition or create a monopoly; but the 
proffered proof, which the court excluded, un- 
mistakably disclosed that the asphaltum required 
by the ordinance to be used in making the street 
was a product which could only be obtained by 
purchase from a single corporation. The direct 
effect of the requirement, therefore, was to 
create a monopoly in favor of that corporation, 
and to restrict competition in bidding accord- 
ingly. The principle under which the rejected 
evidence under consideration must be, as it is, held 
by us to be competent, came before this court for 
discussion in the cases of City of Chicago v. 
Rumpff and City of Chicago v. Turner, which 

cases were consolidated and decided together, and 
are reported in 45 II]. 90. The conclusion of the 
court was that the ordinance then under consid- 
eration tended necessarily to create a monopoly, 








and was therefore void; and the doctrine of the 
case is approved in People v. Chicago Gas Trust 
Co. and Foss v. Cummings, supra. 

The only cases to which we have been referred 
which support the view that a city, when provid- 
ing by ordinance fora public improvement, where 
the work is to be done and materials to be fur- 
nished by the lowest responsible bidder, may, by 
provisions in the ordinance, restrict the bid- 
ders, or provide for the use of an article solely 
controlled by one person, are cases where the city 
desired to use some patented article or process 
covered by patent. The Supreme Courts of Mich- 
igan and of New York (in the former State, by a 
divided court) entertained the view that an ordi- 
nance which provided a contract should be let to 
the lowest bidder for the improvement of the 
street by the use of a designated patented pave- 
ment was valid; and the decision of the Supreme 
Court of Kansas in Yarnold v. City of Lawrence, 
15 Kan. 126, is frequently cited as an authority in 
support of the same view of the question. In 
Yarnold v. City of Lawrence, supra, the decision 
was rested upon the ground the statute of that 
State did not require the contract in question 
should be let to the lowest bidder, and for that 
reason that court upheld the ordinance, without 
deciding the question here involved. The Su- 
preme Court of Wisconsin and other States have 
adopted the view that such ordinances are void; 
and Mr. Dillon, after discussing the question in 
the first volume of his work on Municipal Corpo- 
rations (in section 469), says, ‘*The question is 
close, but there seems, so far, a tendency in the 
courts to adopt the Wisconsin view.”’ In all of 
the cases where an ordinance has been held valid 
which provided for the use of some patented arti- 
cle or process, the argument most relied upon by 
the courts to justify the view the ordinance was 
valid is that municipal corporations ought not to 
be denied the right to avail themselves of the ad- 
vantages arising from the discoveries and inven- 
tions of the age, and that when the general gov- 
ernment protected a discovery or invention by a 
patent, which created a monopoly therein, vom- 
petition in the purchase or use of such patented 
article or process became impossible, and that the 
monopoly which it was urged the ordinance tended 
to create in fact had legal existence entirely 
independently of the ordinance, and that, there- 
fore, the ordinance did not have any effect to 
create a monopoly, or prevent competition among 
bidders. In Mr. Dillon’s view, these cases are 
rather overcome by the current of authority; but, 
if they should be accepted as stating the correct 
rule, they have little application to the case in 
hand, for the reason the monopoly created under 
the ordinance under consideration is not in favor 
of a patented article. The asphaltum offered for 
sale by the Barber Asphalt Company has no su- 
perior legal right in the markets, and is not en- 
titled to be given any by the terms of the ordi- 
nance, nor is it lawful for the ordinance to give it 
an improper preference; but it should be left to 
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depend upon its merits for any monopoly it may 
obtain in the good opinion of the public. But it 
may be said that cities,in the construction of 
public improvements, ought to have, as have in- 
dividuals in the construction of private structures, 
the right to select for use the article or substance 
best fitted and adapted to the purpose, and that 
to deprive the public of the right to select and 
use such superior articles is opposed to public 
policy, and positively disadvantageous to the 
public. The force of this argument must, of 
course, be admitted; but upon reflection it is 
readily seen it is not necessary to foster and create 
amonopoly, and prevent competition in the let- 
ting of public contracts, by providing in ordi- 
nances that a certain substance or article, and no 
other, shall be used. If it be the judgment of the 
city council that the most suitable and best ma- 
terial to be used in any contemplated improve- 
ment is the product of some particular mine or 
quarry, or some substauce or compound which is 
in the control of some particular firm or corpora- 
tion, the ordinance might beso framed as to make 
such production, substance, or compound the 
standard of quality and fitness, and to require that 
material equal in all respects to itshould be em- 
ployed. An ordinance making it indispensable 
that an article or substance in the control of but 
a certain person or corporation shall be used in 
the construction of a public work must necessarily 
create a monopoly in favor of such person or cor- 
poration, and also Jimit the persons bidding to 
those who may be able to make the most advan- 
tageous terms with the favored person or corpora- 
tion. If all the ordinances adopted by the city 
council of the city of Chicago providing for the 
paving of streets and public places in the city 
should select the stock in trade of a particular 
firm or corporation as the only material to be 
used in making such street improvements, the evil 
would be intolerable; and, if they may lawfully 
select such article in one ordinance, it cannot be 
unlawful to make it the settled policy of the city 
that material for paving streets shall be purchased 
of but one seller. Because of the error of the 
court in ruling the proffered testimony was in- 
admissible, the judgment must be reversed, and 
the cause remanded. Reversed and remanded. 


Notre.—Recent Decisions as to Letting of Contract 
by Municipal Corporation to the Lowest Bidder.— 
The charter of the city of Pittsburgh (Act Pa., May, 
1874) which requires all city contracts *‘to be given to 
the lowest responsible bidder,” renders illegal and 
Void a street paving contract awarded on specifications 
prepared by each of the different bidders. The term 
“lowest bidder” necessarily implies a common stand- 
ard by which to measure the respective bids, and that 
common standard must necessarily be previously pre- 
pared specifications of the work tobedone. Mazet v. 
City of Pittsburgh (Pa.), 20 Atl. Rep. 693, 137 Pa. St. 
548,27 W. N. C. 73. The requirement of Rev. St., sec- 
921, that work for a village or municipality shall be 
let by contract te the lowest bidder, does not prevent 
& contract for the erection of a crematory for con- 
sumption of garbage, parts of which are patented, and 
as to which, therefore, there can be no competition: 





where the patents are offered to the village or any 
contractor at a fixed price, and there is, in fact, free 
competition as to work and materials. Kilvington v. 
City of Superior (Wis.), 53 N. W. Rep. 487,83 Wis. 
222. The requirement that proposals to furnish a city 
with materials needed shall be advertised for, need 
not be complied with, where the thing neede 1 is part 
of a patented article, which can be bought at only one” 
place. silsby Mfg. Co. v. City of Allentown (Pa. Sup.), 
26 Atl. Rep. 646,153 Pa. St. 319, 31 W. N. C. 574. Rev. 
St. 1889, sec. 1592, provides that when paving shall be 
ordered to be done by the aldermen, it shall be done 
as provided in the ordinance: Held that, there being 
no general law requiring the board to advertise for 
proposals or let contracts to the lowest bidder, the 
board need not do either, but may pass an ordinance 
providing for obtaining the material from one who 
has a monopoly therein. Warren v. Barber Asphalt 
Pav. Co. (Mo. Sup.), 22 S. W. Rep. 490. Under an 
ordinance requiring city contracts to be awarded to 
“the lowest reliable and responsible bidder, who will 
sufficiently guaranty the performance of said work,” 
a city engineer, who has selected the lowest bidder, 
may, where such bidder refuses to enter into con- 
tract, and give the guaranty required, award the con- 
tract to the next lowest bidder, without readvertising 
for bids. Gibson v. Owens (Mo. Sup.), 21S. W. Rep. 
1107. Where contractors on a city building abandon 
the work, the action of their surety, in finishing the 
building as agent for the city, is simply the comple- 
tion of the original contract, and hence the letting of 
a new contract to the lowest bidder is unnecessary. 
McChesney v. City of Syracuse (Sup.), 22 N. Y. S. 507. 
In the absence of fraud, or any statute requiring light- 
ing contracts to be let to the lowest responsible bid- 
der, a tax payer and competing bidder cannot sue to 
vacate the contract made on a bid higher than his own, 
where such bid offered services not included in his. 
Riehl v. City of San Jose (Cal.), 35 Pac. Rep. 1013. 
Where a charter directs that paving contracts be 
awarded to the lowest responsible bidder, or 
to that responsible bidder, who offers the terms 
most advantageous to the city, it is illegal to 
divide the work between the highest and lowest bid- 
der. McDermott v. Board of Street & Water Commrs. 
of Jersey City (N. J. Supp.), 28 Atl. Rep. 424. Under 
Gen. St., sec. 649, providing that cities of the third 
class shall award all contracts for printing to the low- 
est bidder, the performance of such a contract, if 
awarded to one who was not the lowest bidder, will 
be enjoined at the instance of a tax payer, where the 
council merely finds that the one to whom the con- 
tract was awarded was the “lowest and best bidder 
therefor,” without finding any facts which rendered 
another, who was apparently the lowest bidder, not 
the lowest bidder in fact. Times Pub. Co. v. City of 
Everett, 37 Pac. Rep. 695, 9 Wash. 518. A city will 
not be compelled by mandamus to award a contract 
to the lowest bidder for city work reguired to be let 
to the lowest bidder. Times Pub. Co. v. City of 
Everett, 37 Pac. Rep. 695, 9 Wash. 518. Where there 
is neither fraud nor abuse of its discretionary 
powers, a city may award contracts for fuel for 
the use of the city, without letting them to the 
lowest bidder, if the charter does not prescribe the 
mode of awarding and entering into such contracts, 
and such contracts are otherwise within the scope of 
its corporate powers. Elliot vy. City of Minneapolis 
(Minn.), 60 N. W. Rep. 1081. Act May 23, 1874, direct- 
ing municipal officers to award certain contracts to 
the ‘‘lowest responsible bidder,” vests discretionary, 
and not merely ministerial, powers in such officers 
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the word “responsible,” as therein used, applying, 
not alone to pecuniary ability, but also to judgment 
and skill. Interstate Vitrified Brick & Paving Co. v. 
City of Philadelphia, 30 Atl. Rep. 383, 164 Pa. St. 477. 
Where acity advertises in good faith for proposals 
for paving streets, it may contract for the use of such 
material as it deems best for the city, though such 
material is the subject of private ownership or the 
product of exclusive manufacture. City of Newark 
v. Bonnel (N. J. Err. & App.), 31 Atl. Rep. 408. A 
city ordinance provided that all “‘contracts for city 
work in excess of $500 shall be publicly advertised.” 
Held, that a contract exceeding $500, with the only 
electric light company in the city, for the lighting of 
the city, was not rendered void by the failure to ad- 
vertise. City of Hartford v. Hartford Electric Light 
Co., 32 Atl. Rep. 925, 65 Conn. 324. Under the charter 
of Chicago, providing that contracts for public im- 
provements shall be let to the lowest ‘“‘responsible” 
bidder, the commissioner may reject a bid, though it 
is the lowest, and the bidder is able to give the re- 
quired bond, if, in the judgment of such official, the 
materials exhibited by the bidder are poor and un- 
satisfactory. People v. Kent, 48 N. E. Rep. 760, 160 
Ill. 655. The provisions of Rev. St. 1894, sec. 4288 e¢ 
seq., authorizing city councils to improve streets and 
contract for the work to be let to the best bidder after 
advertising, the cost of such improvement to be ulti- 
mately assessed against abutting property, must be 
strictly followed, and the letting of a contract contain- 
ing provisions materially more favorable to the con- 
tractor than the requirements under which the bids 
were invited and received destroys the benefit of the 
competition intended to be realized by the statute. 
Such contract is illegal, and its performance may 
be enjoined. Wickwire v. City of Elkhart (Ind. 
Sup.), 48 N. E. Rep. 216. Though a_ city 
charter requires contracts to be let to the lowest bid- 
der, the lowest bidder under a contract proposed to 
be let by it, whose bid has been rejected, has no 
right of action at law against the city, to recover the 
profits which might have been made had his bid been 
accepted. Talbot Pav. Co. v. City of Detroit (Mich.), 
67 N. W. Rep. 979. Where a municipal corporation 
acting under Rev. St. tit. 12, div. 7, ch. 4, improves a 
public street, the provisions of section 2308, prescrib- 
ing the mode and time of advertising for bids, are 
mandatory, the compliance with which is a condition 
precedent to the power of the municipality to enter 
into a valid agreement in respect thereof. McCloud 
v. City of Columbus (Ohio Sup.), 44 N. E. Rep. 95. 
An advertisement for bids for furnishing a village 
pumping engines for waterworks gave no definite 
description as to the character of such engines. 
There were bids offering to furnish engines of a sub- 
stantially different character, and the trustees, acting 
in good faith, concluded that one of them was not in 
accordance with the terms of the advertisement, and 
that another was much preferable. Held, that such 
trustees might accept the bid for the one deemed pref- 
erable, though the bid for it was higher than for the 
other. State v. Village of St. Bernard, 10 Ohio Cir. 
Ct. Rep. 74. Where advertisements are made by the 
board of administration for bids for the paving ofa 
street, with brick, the bidder to furnish samples of 
the brick that he intends to use, 4 contract cannot be 
let to the lowest bidder where the sample brick fur- 
nished is not found acceptable by the city engineer, 
as provided by the contract, on the agreement of such 
bidder to use brick of another kind, which comes up 
to the requirements of the contract. Herrman v. 
State, 11 Ohio Cir. Ct. Rep. 503,10. C. D. 266. The 








term “responsible,” as used in Act May 23, 1874, di- 
recting that public contracts should be awarded to 
the lowest “‘responsible” bidder, is not to be con- 
strued as meaning merely pecuniary responsibility, 
but extends to the judgment and skill of the bidder. 
Reuting v. City of Titusville (Pa. Sup.), 34 Atl. Rep. 
916, 175 Pa. St. 512. The duty of county commis- 
sioners intrusted with the letting of contracts for 
county suppliee to the lowest responsible bidder is 
not merely a ministerial one, but they must carefully 
consider the terms of each bid, and their judgment in 
letting a contract cannot be controlled by mandamus. 
In re McCain (S. Dak.), 68 N. W. Rep. 163. 





JETSAM AND FLOTSAM. 


VERBOSE INSTRUCTIONS. 


Sherwood, J., in State v. Frazier, 187 Mo. 339, gave 
the following humorous vent to his impatience: “The 
vain repetitions in which the heathen indulge when 
making their prayers finds afull equal, if nota su- 
perior, in the instructions given in this case, twenty- 
three in number, and covering nearly eight printed 
pages. There isin the old arithmetics a chapter en- 
titled ‘Permutations,’ in which is taught how often 
the changes can be rung on the location of a given 
number of objects. This chapter would appear to 
have been consulted before the foregoing instructions 
on self-defense were drawn. But ‘what can’t be 
cured must be endured,’ and so we have to travel 
over the superficial area of these instructions as did 
the trial ury in the court below.”’—Green Bag. 








BOOKS RECEIVED. 


Probate Reports Annotated, Containing Recent Cases 
of General Value, Decided in the Courts of the 
Several States on Points of Probate Law, with 
Notes and References. By Frank S. Rick, Counsel- 
lor at Law, Author of “American Probate Law,” 
“Civil and Criminal Evidence,’ and “Modern Law 
of Real Property.”” Vol. II. New York: Baker, 
Voorhis & Co. 1898. 








HUMORS OF THE LAW. 


In a case before a green and newly-appointed 
Georgia justice, the jury couldn’t arrive at a decision, 
and the bailiff reported as follows: 

“The jury is hung, yer honor.” 

‘“‘Who hung ’em?”’ asked the justice, in an excited 
voice: ‘‘Who dares ter hang anybody without my 
say-so? Bring the culprits before me, an’ I'll lynch 
’em all by law!” 


Ata New England society dinner some years ag0, 
Mark Twain had just finished a piquant address when 
Mr. Evarts arose, shoved both of his hands down into 
his trousers pockets, as was his habit, and laughingly 
remarked: ‘Doesn’t it strike this company as a little 
unusual that a professional humorist should be 
funny?” Mark Twain waited until the laughter ex 
cited by this sally had subsided, and then drawled 
out: ‘Doesn’t it strike this company as a little un 
usual that a lawyer.should have his hands in his own 
pockets?” 
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1, ACCIDENT INSURANCE — Conditions—Intoxication. 
—An application for an accident policy provided that 
it should not cover any injury received while under 
the influence of intoxicating liquor or norcotics. The 
policy issued ‘‘in consideration of the warranties in 
the application” provided that it should not cover 
death resulting from medical treatment (except ampu- 
tations necessitated by injuries), intoxication, or nor- 
cotics, or voluntary or involuntary taking of poison. 
The insured became intoxicated, and, when far toward 
delirium tremens, was taken for treatment to sani- 
tarlum, where a physician administered hypoderm- 
leally several doses of morphine. From the immedi- 
ate effect of the last dose insured died: Held, that the 
insurer was not liable.—FLINT V. TRAVELERS’ INS. CO., 
Tex., 488. W. Rep. 1079. 


2. ACTION — Abatement — Personal Injuries.—Under 
Rev. St, 1895, art. 3353a, providing that actions pending 





for personal injuries not resulting in death should sur- 
vive, an action founded on an injury occurring before 
the enactment of said law did not abate by the death 
of the injured person after its enactment.—CITy oF 
MARSHALL V. MCALLISTER, Tex., 488. W. Rep. 1043. 


8. ACTIONS—Joint Tort-feasors — Damages.—Where 
two contiguous buildings fall upon and crush a third, 
by reason of the coexistent and concurring negligence 
of the respective owners thereof to keep their separate 
walls in repair, the owner of the injured building may 
maintain a joint or separate suit against the owners of 
the defective buildings.—JOHNSON V. CHAPMAN, W. 
Va., 288. E. Rep. 744. 


4. ADMINISTRATION OF ESTATE—Assignment of Inter- 
est.—A third party who, by reason of some transaction 
between him and an heir or next of kin, claims the dis- 
tributive share of the latter in the estate of a deceased 
person, may appear in the probate court, oppose pro- 
ceedings to divest such heir or next of kin of such 
share, and vest the same in the others who claim it as 
distributees, and may demand an accounting as to 
suck share. The district court has no original juris- 
diction as to these matters.—STARKEY V. SWEENEY, 
Minn., 73 N. W. Rep. 859. 


5. ALTERATION OF INSTRUMENTS—Presumptions.—In- 
terlineations apparent on the face of a deed, nothing 
appearing therein to the contrary, are presumed to 
have been made when the instrument was executed.— 
WARD V. CHENEY, Ala., 22 South. Rep. 996. 


6. APPEAL—Bill of Exceptions.—Under Sand. & H. 
Dig. § 5848, requiring the presiding judgeto sign the 
billof exceptions if true, and, if not, to correct it, or 
suggest the correction to be made, and when corrected 
to sign it, a bill of exceptions, signed by the clerk un- 
der written authority of the judge, within the time al- 
lowed for filing, and amended by the judge after such 
time has expired, cannot be considered on appeal.— 
MCFARLANE V. JOHNSON, Ark,, 438. W. Rep. 971. 


7. APPEAL—Separate Judgments.—Where a landlord 
obtained a judgment fixing alien upon certain chat- 
tels, and an intervener obtained a judgment foreclos- 
ing a mortgage on the same chattels, defendant may 
appeal from one judgment without appealing from the 
other.—CONSTANTINE V. FRESCHE, Tex., 488. W. Rep. 
1045. 


8. APPEAL — Supersedeas Bord.—Damages for de- 
fendant’s continuing to practice his profession pend- 
ing his appeal from a decree enjoining his further 
practice are not covered by the supersedeas bond, con- 
ditioned for payment of ‘‘all costs and damages that 
shall be adjudged against said appellant in this ap- 
peal.”—COLE V. EDWARDS, Iowa, 73 N. W. Rep. 863. 


9. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Where 
a claim against an assigned estate is paid in part after 
it is filed, out of the proceeds of collaterals held by the 
claimant, the claim will be reduced tothe extent of 
the payment, for the purpose of final distribution, 
though no objections are made to the claim as filed.— 
DOOLITTLE Vv. SMITH, Iowa, 73 N. W. Rep. 867. 


10. ASSIGNMENT FOR BENEFIT OF CREDITORS — Val- 
idity.—A conveyance, whether a chattel mortgage or 
an assignment, by an insolvent firm to H, of its prop- 
erty, to sell for cash, and first pay, to three creditors 
named, amounts specified, was rendered void by the 
direction that, after the payment of said sums, H 
should next apply the money remaining to such of its 
debts as might be established, ‘‘or shall hold the same 
subject to our order, or the claim of any creditor not 
hereby preferred, paying each creditor not hereby 
preferred a pro rata amount of the money that may re- 
main,” as it might unreasonably delay creditors who 
were entitled to such surplus.—SANGER V. BURKE, 
Tex., 438. W. Rep. 1070. 


1l. ASSIGNMENTS FOR CREDITORS — Recovery of As- 
sets.—A creditor of an insolvent corporation, which 
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has made an assignment for the benefit of its credit- 
ors, cannot bring an action in his own name against a 
person who wrongfully withholds some of the assigned 
property from the assignee, tasubject it tothe pay- 
ment of his claim, upon the ground that the assignee, 
after demand and offer to indemnify, refuses to pro- 
ceed for its recovery. His remedy in such case is by 
application to the court for an order upon the as- 
signee to act.—JOHN DEERE PLOW Co. Vv. EMPORIA NAT. 
BANK, Kan., 51 Pac. Rep. 892. 


12. ASSIGNMENTS FOR CREDITORS—Sales—Fraud.—A 
trustee to whom goods are conveyed by a fraudulent 
buyer to secure debts takes no better title than the 
buyer had, as against the seller.—GULLEDGE V. SLAY- 
DEN-KIRKSEY WOOLEN MILLS, Miss., 22 South. Rep. 952. 


13. ATTACHMENT—Corporation—A fiidavit.—An instru- 
ment reciting that plaintiff (a corporation), being 
sworn, deposes that defendants are indebted to B, said 
plaintiff, etc.,and signed inthe name of B, “by F, 
Managing Agent,” is not the affidavit of plantiff or an 
agent, which Rev. St. § 2870, requires as the basis for 
an order for attachment.—BLYTH & FARGO Co. Vv. 
SWENSEN, Wyo., 51 Pac. Rep. 873. 


14. ATTACHMENT—Justification by Officer.—The rule 
that an officer attaching property in the possession of 
a stranger Claiming title must, in order to justify, not 
only prove that the attachment defendant was indebted 
to the attachment plaintiff, but that the attachment 
was regularly issued, does not require that strict regu- 
larity in all the attachment proceedings must be shown, 
but only that there was such a substantial compliance 
with every essential requirement as to create a valid 
lien.—HORKEY V. KENDALL, Neb., 73 N. W. Rep. 953. 


15. ATTORNEY—Disbarment.—Where an attorney has 
been convicted of crime in the United States district 
court, itis a sufficient cause for his disbarment as an 
attorney by a State court, notwithstanding an appeal 
has been taken and is pending from the conviction in 
the United States court.—IN RE KIRBY, 8S. Dak.,73 N. 
W. Rep. 907. 

16. ATTACHMENT—Levy—Validity.—A sheriff, in pos. 
session of property as trustee for creditors, levied 
writs of attachment for other creditors, and then ex- 
ecuted an affidavit and claimant’s bond, as trustee, 
which he approved as sheriff, and returned to the court 
which issued the writs. The affidavit and bond recited 
the levy, which the sheriff admitted. The attachment 
liens were foreclosed, subject tothe ciaimant’s suit: 
Held, that levy would be presumed to be legal, and in 
compliance with the statute.—DEWARE V. WICHITA 
VAL. MILL & ELEVATOR Co., Tex., 488. W. Rep. 1047. 

17. BanKsS—Custom.—A bank which receives a sight 
draft for collection, where the drawee has an office in 
the same town, should present the draft for acceptance 
not laterthan one day after its receipt; and the fact 
that the bank is ignorant of the insolvent condition of 
the drawee does not excuse negligence in presenting 
the same.—CITIZENS’ NAT. BANK OF LAWRENCEBURG V. 
THIRD NAT. BANK OF GREENSBURG, Ind., 49 N. E. Rep. 
171. 

18. BANK — Notice of Infirmity in Note.—The facts 
that the president of a corporation for which a bank 
discounted notes, in the ordinary and usual course of 
its business, was vice-president of the bank, and that 
the secretary, who represented the corporation in the 
transaction, was also a director of the bank, do not 
charge the bank with notice ofa secret infirmity in 
one of such notes, where neither of such officers repre- 
sented the bank in the transaction.—HOLM V. ATLAS 
Nat. Bank, U.S. C. C. of App., Seventh Circuit, 84 Fed. 
Rep. 119. 

19. BANKING — Receipt of Papers for Collection.—A 
bank receiving certain transfers of land certificates 
with instructions to deliver them to a certain person 
upon payment ofa certain sum,is not a gratuitous 
bailee thereof, and must use ordinary care in keeping 

them.—FirsT NaT. BANK OF BIRMINGHAM V. FIRST NAT. 
BaNK OF NEWPORT, Ky., Ala., 22 South. Rep. 976. 








20. BILLS AND NOTES — Action against Maker.—In an 
action brought against B as the maker of a promissory 
note and Band W as joint guarantors of payment, a 
several judgment may be entered against B, the maker, 
and, asto him, it is immaterial that separate and sey. 
eral judgments have previously been entered against 
the guarantors.—FIRST NAT. BANK OF WABASHA y, 
BURKHARDT, Minn., 73 N. W. Rep. 838. 


21. BILLS AND NOTES — Indorsement and Transfer by 
Collecting Bank.—The indorsement of 8 note without 
recourse, after maturity, by a bank to whom it was 
sent for collection, to one paying full value therefor, 
but who prior to said transfer was a stranger thereto, 
is not a payment of the debt, but is a valid transfer of 
the note with its security.—MCDONNELL V. Burns, U. 
8. C. C. of App., Eighth Circuit, 83 Fed. Rep. 866. 


22. BILLS AND NOTES—Non-negotiable Note.—The as. 
signee of a non-negotiable note or obligation can take 
no rights which his assignor did not possess, and gen- 
erally make no defenses he could not make.—Prim y, 
McInrTosH, W. Va., 28S. E. Rep. 742. 


23. BILLS AND NoreEs—Transfer before Maturity.— 
Negotiable notes transferred before maturity to a third 
person, in the usual course of business, without notice 
of any defense thereto, and which were received partly 
as security for money loaned at the time and partly as 
coll .teral security for a pre-existing debt, are not sub- 
ject to any defense which the maker might have had 
by reason of any transaction between him and the 
payee, under the common law and by Laws 1888, ch, 70, 
§§ 33, 34.— GENESEE COUNTY Sav. BANK OF FLINT, 
MICH., Vv. KINDT, Wyo., 51 Pac. Rep. 873. 

24. BROKER—Commission. —When a broker, at the 
time he contracts or performs the work for which he 
asks compensation, knows of the matter which ulti- 
mately defeats his efforts, he is not entitled to recover. 
—BERG Vv. SAN ANTONIO ST. Ry. Co., Tex., 48 8. W. Rep. 
929. 

25. CARRIERS OF GOODS—Delivery—Bills of Lading.— 
While a bill of lading stipulating for the delivery of 
the goods therein described to consignor’s order is, in 
a general sense, ‘‘negotiable,” it is not so within the 
meaning of this term as applied to bills of exchange, 
but is rather a symbol or representative of the goods 
themselves.—RALEIGH & G. R. Co. Vv. LOWE, Gua., 28 8. 
E. Rep. 867. 

26. CARRIERS OF GOODS—Interstate Commerce Law. 
—A contract for shipment of goods from a foreign port 
to an inland point in the United States for a through 
rate (loes not necessarily violate the interstate com- 
merce law, though the proportion of the through rate 
allowed for the carriage from the port of entry to the 
destination is less than the rate scheduled for freight 
originating at such port and carried to such destina- 
tion.—SOUTHERN Pac. Co. v. REDDING, Tex., 43 8. W. 
Rep. 1061. 

27. CARRIERS OF GOODS—Live Stock Shipment-—Lin- 
iting Liability —The common law imposes upon rail- 
road companies, as common Carriers, the obligation to 
pay in full for property lost by them, which they have 
undertaken to transport, or damages to the extent of 
the injuries such property may have sustained. Sec: 
tion 13, ch. 124, Laws 1888 (section 17, ch. 69, Gen. St. 
1897), prohibits railroad companies from changing oF 
limiting their common law liability, except by regula 
tion or order of the board of railroad commissioners: 
Held, that a stipulation in a contract for the shipment 
of live stock, limiting the amount for which the rail- 
road company shall be liable in case of loss or injury, 
made without the permission or order of the board of 
railroad commissioners, is invalid, and cannot be et 
forced.—ST. Louis & S. F. RY. Co. v. SHERLOCK, Kan., 
51 Pac. Rep. 899. 

28. CARRIERS OF GOODS—Overloading Stock.—A rail: 
road company is liable for injuries to live stock result- 
ing from overloading, though the shipper contracted 
to the contrary, as Rev. St. 159, art. 320, prohibits com 
mon carriers from limiting their common law liability. 
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—INTERNATIONAL & G. N. R. CO. v. PaRisu, Tex., 438. 
W. Rep. 1066. 

99, CERTIORARI—Jurisdiction.—Code, § 795, which con- 
fers on judges of probate authority ‘‘to grant writs of 
certiorari on any civil judgment rendered by a justice 
returnable to the next term of the circuit court,” has 
reference entirely to statutory writs of certiorari, in 
which cases trials are had de novo, and does not au- 
thorize judges of probate to grant common law writs 
of certiorari to a justice of the peace, to bring upa 
judgment of the justice to the circuit court for review. 
—GrRayY V. SOUTHERN Ry. Co., Ala., 22 South. Rep. 973. 

30. CHATTEL MORTGAGES — Contemporaneous Writ- 
ings.—Where a chattel mortgage and a contract in the 
nature of a power of attorney were executed at the 
same time by the same parties, and related largely to 
the same property, and the contract was two days later 
superseded by another instrument differing from the 
first only in being more specific, the mortgage and the 
last instrument are to be considered together as parts 
of one transaction. — HARGADINE-MCKITTRICK Dry 
Goops Co. Vv. BRADLEY, I. T., 43 8S. W. Rep. 947. 


31. CHATTEL MORTGAGE—Deed of Trust—Retaining 
Possession.—A deed of trust, fully recorded, conveying 
a stock of goods to secure the purchase money thereof, 
is valid as to subsequent creditors of the purchasers, 
even though there is a parol arrangement by which 
such purchasers are to hold possession of, sell and re- 
plenish such stock of goods, and, after paying neces- 
sary expenses, apply the proceeds to the extinguish- 
ment of the trust lien.- CONAWAY’S ADMRS. V. STEALEY, 
W. Va., 28S. E. Rep. 793. 

32. CHATTEL MORTGAGE — Merger by Taking New 
Mortguge.—The taking by the holder of a chattel mort- 
gage of a second mortgage on the same property to 
secure the same debt and further advances, does not 
extinguish the first mortgage, where it is not released, 
and no agreement forits merger is made.—ALFERITZ 
Vv. INGALLS, U.S. C. C., D. (Nev.), 83 Fed. Rep. 964. 

33. CHATTEL MORTGAGE—Priority.—A valid chattel 
mortgage is good as against a creditor of the mort- 
gagor who extended the credit after the mortgage was 
recorded.—EALES V. FRANCIS, Mich., 73 N. W. Rep. 894. 

34. CHATTEL MORTGAGES—Sales.—The holder of a 
first chattel mortgage, which entitles him to posses- 
sion, may sell, or authorize the mortgagor to sell, the 
property mortgaged, or a part of same, and vest title 
thereto in the purchaser; but the law will, as against 
asecond mortgage, apply the proceeds of such sale to 
the payment of the first mortgage. — MADDEN V. 
WALKER, Kan., 51 Pac. Rep. 914. 

35, CITIZENSHIP.—Children born within the United 
States of foreign parents residing therein, and not en- 
gaged in any diplomatic or official capacity under a 
foreign ruler, such children continuing to reside in 
this country, are citizens of the United States and of 
the State in which they reside, within the provisions 
of the first section of the fourteenth amendment to the 
federal constitution.—MARANECK V. SCHOOL DIST. No. 
a Houston CouNTY (WHEATON), Minn., 73 N. W. Rep. 


36. CITIZENSHIP — Alienage. — The consent of the 
United States is not necessary to enable a citizen to 
Voluntarily expatriate himself, and become a citizen 
of another country.—JENNES V. LANDES, U. 8. C. C., D. 
(Wash.), 84 Fed. Rep. 73. 

3. CONFLICT OF Laws—Foreign Receiver—Insolvent 
Firm.—A foreign receiver of a dissolved foreign part- 
nership will not be permitted to remove the funds of 
such Partnership out of this State, to the detriment of 
the resident creditors thereof, nor, as against the bona 
Ade claims of the separate creditors of the members of 
the firm, unless he first show that such firm is insolv- 
ent,and that such funds are necessary to satisfy the 
demands against the same, independent of any claim 
thereto of the debtor partner.—GROGAN V. EGBERT, W. 
Va., 28S. E. Rep. 714. 

38. CONSTITUTIONAL Law—Continuance.—Act No. 84 


provides that the State may coerce a trial of a cause by 
making the fadmission that, if the witness named in 
the affidavit for a continuance were present, he would 
testify to the truth of the statement contained therein. 
STATE V. LEE, La., 22 South. Rep. 954. 


89. CONSTITUTIONAL LAW—Insane Persons.—The act 
concerning insane persons (Pub. Acts 1889, p. 88), pro- 
viding for the examination of persons as to their san- 
ity, is not unconstitutional, as authorizing persons to 
be deprived of their liberty without due process of 
law, in so far as it authorizes the probate judge, 
“pending the proceedings for a hearing and examina- 
tion,” to “make and enforce such reasonable orders 
for the care and custody of the person complained of 
as said judge shall deem suitable and proper.’’—PORTER 
v. RITCH, Conn., 89 Atl. Rep. 169. 


40. CONSTITUTIONAL LAW— Liquor License.—So much 
of section 1, ch. 82, Code, 1891, as requires a license to 
solicit or receive orders for spirituous liquors, is un- 
constitutional and void, as applied to those soliciting 
orders for the sale of goods to be shipped from points 
outside this State to points within this State.—STATE Vv. 
LICHTENSTEIN, W. Va., 288. E. Rep. 753. 


41. CONSTITUTIONAL LAw—Location of County Seat.— 
Under Const. art. 9, § 2, declaring that, in counties in 
which the county seat has not been located by a ma- 
jority vote, the county board shall submit the location 
thereof at a general election, and ‘‘the place receiving 
a majority of all votes cast at said election shall be the 
county seat,” a majority of the votes cast on such 
question was insufficient to effect a change of location 
when it was less than a majority of all the votes cast 
at such general election.—ADKINS V. LIEN, 8. Dak., 73 
N. W. Rep. 909. 

42. CONSTITUTIONAL Law—Oleomargarine Law.—The 
oleomargarine law of Minnesota(Laws 1891,ch. 11) affects 
the articles to which it relates only when sold or ex- 
posed or kept for sale within the State, and is, there- 
fore, not invalid as interfering with the exclusive 
power of congress over interstate commerce.—AR- 
MOUR PACKING CO. V. SNYDER, U.S.C. C., D. (Minn.), 
84 Fed. Rep. 136. 


43. CONTRACTS — Avoidance of Contract.—Separate 
firms of attorneys entered into separate contracts with 
a client, whereby they were to jointly prosecute a 
claim, and to receive a per cent. thereof for their serv- 
ices in case of compromise. The case was compro- 
mised. The client falsely informed the attorneys that 
a much smaller sum had been received than was 
actually received, and a settlement was made upon 
these terms: Held,in an action to avoid the settle- 
ment and recover the balance due, that the firms were 
all interested in avoiding the settlement, and hence 
could properly join in the action, under Rev. St. 1894, § 
263 (Rev. St. 1881, § 262), providing that, except as other- 
wise provided, all persons having an interest in the 
subject ofthe action, and in obtaining the relief de- 
manded, shall be joined as plaintiffs.—MCINTOSH V. 
ZaRING, Ind., 49 N. E. Rep. 164. 

44. ConTRACTS—Construction.—An agreement by de- 
fendant with plaintiff ‘‘to reimburse him for any loss 
of the hundred shares purchased by him, at or before 
the expiration of five years from this date,” should be 
construed as a promise to reimburse plaintiff, ‘‘at or 
before the expiration of five years, for any loss,” etc. ; 
and therefore an action brought thereon before the ex- 
piration of the five years named therein was pre- 
maturely brought.— WILSON V. BICKNELL, Mass., 49 N. 
E. Rep. 113. 

45. CONTRACTS—Damages.—In an action for damages 
for breach of a contract to irrigate land, a witness who 
testified that he had a farm that had been irrigated for 
the past two years, and was acquainted with character 
of the land farmed by defendant, as compared with his 
own, was asked, ‘‘How much, in your opinion, would 
fifty acres of fodder corn, properly irrigated on de- 
fendant’s place, yield?” Held, not objectionable, as be- 
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damages.—NEBRASKA & D. LAND & LIVE STOCK CO. V. 
BuRRIS, 8S. Dak., 73 N. W. Rep. 919. 

46. CONTRACTS — Implied Contracts.—One contracts 
with another to furnish all materials for, and build 
complete, a house, anda third party furnishes some 
material used in construction, the owner of the build- 
ing knowing; of his doing so, but not knowing but that 
the third party was furnishing such material for the 
contractor, and the building, when completed, is ac- 
cepted by the owner from the contractor: Held, that 
no implied contract arises in favor of such third party 
to compel the owner of the house to pay for such ma- 
terial.—LIMER Vv. TRADERS CO., W. Va., 288. E. Rep. 
730. 

47. CONTRACTS—Modification.—Plaintiff was employed 
by verbal contract to procure a lease for ten years, 
and afterwards succeeded in getting one for three, 
which was delivered to lessees, who accepted it, and 
agreed iniwriting to pay plaintiff for procuring it: 
Held, that the lessee could not set up as a defense to 
an action on the written contract that the work was 
done under the prior verbal agreement, since all pre- 
vious oral negotiations were merged in the written 
agreement.—RYER V. OESTING, Cal., 51 Pac. Rep. 857. 

48. CONTRACTS—Rescission—Fravd.—Where a person 
enters into a contract for the purchase of a known 
body of coal, supposed to contain 3800 acres, but the 
same has been diminished to less than 200 acres by 
valid conveyances of the more desirable portion there- 
of, made by the grantor owner to his children, without 
the knowledge of the purchaser, and which knowledge 
is withheld from him by the owner until after a deed 
is executed, such purchaser will not be compelled to 
complete such contract, but the same, at his instance, 
will be rescinded.—CARNEY V. HARBERT, W. Va., 288. 
E. Rep. 712. 

49. CONTRACTS—Validity.—A provision in a contract 
between the State and a person contracting with it for 
the erection of a public building is valid which im- 
poses on the contractor the duty of paying for mate- 
rial furnished and used in the erection of such build- 
ing.—ROHMAN Vv. GAISER, Neb., 73 N. W. Rep. 923. 

50. CONTRACTS OF MARRIED WOMEN—Confilict of Law. 
—A promissory note of a married woman, valid under 
the laws of the State where made, is binding upon her, 
and the enforcement thereof is not precluded by the 
public policy of the State of Indiana, although under 
its laws she was prohibited from making such a con- 
tract.—BOWLES V. FIELD, U.S.C. C., D. (Ind.), 83 Fed. 
Rep. 886. 

51. CORPORATIONS—Authority of General Manager.— 
The managing agent or general manager of a non- 
trading corporation has no implied authority to bind 
the corporation by making a negotiable instrument .— 
HELENA NAT. BANK V. ROCKY MOUNTAIN TEL. CoO., 
Mont., 51 Pac. Rep. 829. 

52. CORPORATIONS—Contracts with Acting Director.— 
One who, though not a stockholder in a corporation, 
acted as a director for two years, was treated by the 
officers of the company—all of whom were nuon-resi- 
dents—as such director,and gave advice concerning 
the affairs of the company in the city, comes within 
the rule applicable to dealings between a director in 
his own interests and his corporation.—STETSON Vv. 
NORTHERN Inv. Co., Iowa, 73 N. W. Rep. 869. 

53. CORPORATIONS — Dissolution.—A corporation is 
not dissolved by the fact that it has lost or conveyed 
all its assets away; and, notwithstanding such fact, 
not less than one-third in interest of the stockholders 
of such corporation have a right, under section 57, ch. 
53, Code 1891, to file their bill in equity, showing suffi- 
cient cause for dissolution thereof.—WEIGAND V. AL- 
LIANCE SUPPLY CO., W. Va., 288. E. Rep. 803. 

54. CORPORATIONS — Foreign Corporations — Filing 
Papers.—Comp. St. Mont. div. 5, ch. 24, requiring for- 
eign corporations, before transacting any business in 
the State, to file a duly-authenticated copy of certain 
documents in the office of the secretary of state, ‘‘and 
in the office of the recorder of the county where they 








intend to carry on or transact business,” does not re. 
quire @ foreign corporation to file such copy in every 
county where it transacts business, but only in the 
county where it has its principal office.—BLack y, 
CALDWELL, U. 8. C. C., D. (Mont.), 88 Fed. Rep. 880. 


55. CORPORATIONS—Stockholders—Parties.—To a bill 
by a creditor of a corporation averring its insolvency, 
and demanding the appointment of a receiver, an ac. 
counting, and the enforcement of the individual lia. 
bility of the stockholders, the corporation is a neces. 
sary party defendant.—ELKHART NAT. BANK OF ELE. 
HART, IND. V. NORTHWESTERN GUARANTY LOAN Co, oF 
MINNEAPOLIS, MINN., U. 8. C. C., E. D. (Penn.), 84 Fed, 
Rep. 76. 

56. COUNTIES—Power to Warrant Title.—A county has 
no authority to execute a deed with covenants of war. 
ranty, as no statute confers such power, and it cannot 
be implied; being neither necessary in order to make 
such conveyance available, nor essential to the pur. 
poses of such corporation.—HARRISON V. PALO ALTO 
County, lowa, 73 N. W. Rep. 872. 


57. CRIMINAL EVIDENCE—Arson.—In a prosecution for 
arson, testimony that witness had told defendant that 
it was the opinion of the people of the town that he 
had burned the house, is inadmissible, even if, in con- 
nection therewith, defendant made statements in the 
nature of confessions that were admissible against 
him-—GUTGESELL V. STATE, Tex., 43S. W. Rep. 1016. 

58. CRIMINAL EVIDENCE—Homicide.—A witness testi- 
fied that he was the sheriff of the county, and had de- 
fendant in custody since the evening of the killing. 
Defendant offered to prove by him that he had fre- 
quent conversations with defendant, from the time he 
arrested her until the trial, and that she seemed very 
unconcerned, and to think that she had done right, to 
be unconscious of her condition, and to have no ap- 
prehension or fear of punishment, and frequently 
laughed and engaged in singing: Held, that the court 
erred in rejecting the evidence.—GREEN V. STATE, Ark., 
43S. W. Rep. 973. 

59. CRIMINAL EVIDENCE—Dying Declarations.—Dying 
declarations are admissible, though questions were 
asked directing deceased’s mind to the subject upon 
which they were made.—TAYLOR V. STATE, Tex., 438. 
W. Rep. 1019. 

60. CRIMINAL EVIDENCE—Homicide—Evidence.—Evi- 
dence tbat four years before the killing deceased said 
to one accused of murdering him that ‘‘there were 
several persons he would like to put out of the way” is 
too general to be admissible, and, moreover, the 
threat, if it was one, is not shown to have been directed 
against accused.—GREGORY Vv. STATE, Tex., 43 8. W. 
Rep. 1017. 

61. CRIMINAL Law — Adultery. — That defendant 
traveled over the country in his peddler’s cart, taking 
with him a woman, whom he on several occasions 
falsely represented as- his wife, and with whom he 
camped, is enough to warrant conviction of adultery, 
without any eyewitness of intercourse.—STEWART V. 
STATE, Tex., 488. W. Rep. 979. a 

62. CRIMINAL Law—Aggravated Assault.—On the 
prosecution of a school teacher for aggravated assault 
on a pupil, defendant may not prove by himself that 
the chastisement inflicted was not more than neces 
sary under the circumstances.—HOWERTON V. STATE, 
Tex., 43S. W. Rep. 1018. 

63. CRIMINAL Law—Aggravated Assault.—In a prose 
cution under 2 How. Ann. St. § 9122a, for assault with 
intent to do great bodily harm, less than murder, itis 
not error to refuse to instruct that a conviction cannot 
be had unless the assault was committed with such In- 
tent as would make accused guilty of murder, and not 
manslaughter, if death had ensued, since such instruc: 
tion would refer to assault with intent to commit mur 
der, provided for by 2 How. Ann. St. § 9088.—PEOPLE V- 
OcHOTSKI, Mich., 73 N. W. Rep. 889. 

64. ORIMINAL Law—Assault by Teacher upon Scholar. 
—In a prosecution against a school teacher for assault- 
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ing a scholar, defendant is entitled to have the jury in- 
structed that it was a reasonable regulation to require 
pupils to perform their duties in the school, and if 
prosecutor refused to recite his lesson, and gave no ex- 
planation therefor, in order to preserve discipline the 
teacher could require him to go home and learn his 
jesson, and, on his refusing to do so, might inflict cor- 
poral punishment to enforce a compliance.—THOMASON 
y. STATE, Tex., 48S. W. Rep. 1013. 


65. CRIMINAL Law — Assault with Intent to Commit 
Rape.—In cases of assault with intent to commit rape, 
tbe intent with which the assault is made is of the 
essence of the offense; and, in order to convict, the 
jury must be satisfied, beyond a reasonable doubt, not 
only that the defendant had the ability and intended 
to gratify his passions on the person of the woman as- 
saulted, but that he intended to do so at all events, 
and notwithstanding any resistance on her part. — 
STATE V. MCCUNE, Utah, 51 Pac. Rep. 818. 


66. CRIMINAL LAW — Embezzlement.—An agent, who 
assigned an order due his principal, before maturity, 
in payment of his own debt, is not guilty of embez- 
zling ‘‘money,” though the assignee collected the 
amount of the order when it matured.—STATE V. HAN- 
LEY, Conn., 39 Atl. Rep. 148. 


67. CRIMINAL Law — Embezzlement by Agent. — To 
charge embezzlement by an agent for failing or refus- 
ing to pay or deliver to his employer, on demand, 
money or property which comes into his possession by 
virtue of his employment, as defined in the latter part 
of section 88 of the crimes act, an averment of demand 
and refusal is essential, and also that the amount de- 
manded is due, after deducting reasonable or lawful 
fees, charges, or commissions for the services of the 
agent, as well as one that his employer had not given 
the agent permission to use the money or property 
alleged to be unlawfully retained. — STATE V. HaYEs, 
Kan., 51 Pac. Rep. 905. 

68. CRIMINAL LAW—Gaming. — Under an indictment 
for betting at craps, it is immaterial whether it wasa 
banking game, or a game played between individuals. 
—WILLIAMS v. STATE, Tex., 43S. W. Rep. 987. 

69. CRIMINAL Law — Homicide — Instructions.—On a 
joint indictment for murder it was error for the ccurt, 
in instructing the jury, not to do so on the defense as 
Suggested in the testimony of each defendant, where 
the evidence shows they had distinct and separate de- 
fenses.—ROss V. STATE, Tex., 43S. W. Rep. 1004. 

70. CRIMINAL Law—Permitting Gaming in a Saloon.— 
Under Sand. & H. Dig. § 1904, providing that “if any per- 
son having a license to keep a tavern or dramshop 
shall knowingly permit any person to play at any 
game of cards” he shall be deemed guilty of a misde- 
meanor, the owner of asaloon cannot be convicted 
where gambling was permitted by the barkeeper with- 
out the owner’s knowledge, and contrary to his orders. 
—WILSON V. STATE, Ark., 48S. W. Rep. 972. 

71. CRIMINAL PRACTICE — Perjury — Indictment.—An 
indictment charging defendant with perjury, in giving 
false testimony before the grand jury, in that he “did 
willfully and deliberately testify that the said M [de- 
fendant] did not, in the fall of 1896, or at any time from 
the lst day of September, 1896, to the 15th day of March, 
1897, play at a game with cards; that he did not see any 
Person play atagame with cards,’’—is insufficient, as 
not alleging more definitely some time at which the 
alleged card playing took place, and some person, 
other than defendant, who played at such game. — 
McMurtry Vv. Starx, Tex., 438. W. Rep. 1010. 

72, CRIMINAL PRacTICE—Forgery—Indictment.— it is 
4 fatal variance, between the purport and tenor clauses 
of an indictment for forgery, to set forth in the former 
that the instrument was the purported act of a corpo- 
ration, and in the latter that it was signed by the 
President and secretary of the corporation as such 

officers.—MILLSAPs V. STATE, Tex., 43 S. W. Rep. 1015. 

73, DAMAGES—Breach of Contract. —In an action for 
breach of acontract which constituted plaintiff sole 


agent for the sale of certain goods within a defined 
territory at 10 per cent. commission, for three years 
from June 1, 1894, it appeared that defendant annulled 
the contract on November 1, 1895: Held, that the meas- 
ure of damages was not the amount of commissions 
plaintiff would be entitled to receive, under the con- 
tract, on such sales as were made, and also on such 
sales negotiated, at the time of the alleged breach, as 
the action was not for commissions earned, but for 
breach of contract.— PITTSBURGH GAUGE CO. V. ASHTON 
VALVE Co., Penn., 39 Atl. Rep. 223. 

74. DEED—Estoppel — Quitclaims.—The general rule 
is that an ordinary quitclaim deed vests only in the 
grantee such title or estate as the grantor was at the 
time of the execution and delivery of the deed pos- 
sessed of; and, if a grantor in such a deed subsequently 
acquires the title to the real estate thereby conveyed, 
that title does not inure to the grantee in the quitclaim 
deed.—HAGENSICK V. CASTOR, Neb., 73 N. W. Rep. 932. 


75. DEED — Insane Persons. — In order to avoid the 
deed of an insane person, it is unnecessary to prove 
that there was fraud or other wrongdoing inducing its 
execution.—WAGER V. WAGONER, Neb., 73 N. W. Rep. 
937. 

76. DEEDS—Reservations.—Stipulations, reservations, 
exceptions, or conditions in a deed, which are incon- 
sistent with, and tend to depreciate or destroy, the es- 
tate or interest granted, are void.—RIDDLE V. TOWN OF 
CHARLESTOWN, W. Va., 288. E. Rep. 831. 


77. DEED — Revocation. — A deed duly executed and 
delivered, which conveys the legal title to real estate 
to a vendee, although a mere power to sell, is not re- 
voked by the death of the vendor. — MCNBILL Vv. 
MCNEILL, W. Va., 28S. E. Rep. 717. 


78. DEED BY WIFE—Validity.—A deed purporting, in 
the granting clause and body thereof, to be the deed 
of the wife, but which is signed and acknowledged by 
herself and husband, nothing appearing to indicate 
any intention on his part to become a grantrr, is void, 
under Code 1886, § 2348, which provides that a wife can- 
not alienate her lands without the assent and concur- 
rence of her husband, to be manifested by his joining 
in the alienation in the mode prescribed by law forthe 
execution of conveyances of land.—JOHNSON V. GOFF, 
Ala., 22 South. Rep. 995. 

79. DETINUE — Action on Bond. — In an action ona 
bond given by a plaintiff in detinue to obtain immedi- 
ate possession of the property, under section 1, ch. 102, 
Code, it is not necessary to aver or prove that there 
was a judgment in favor of the defendant in the action 
settling his right to the property, and fixing its value, 
where the action has been dismissed or nonsuit suf- 
fered by the plaintiff.—ALTIZER V. BUSKIRK, W. Va., 28 
8. E. Rep. 739. 

80. DETINUE — Judgment. — A judgment in an action 
for the recovery of personal property before a justice, 
or on its appeal, or in the formal action of detinue, 
which is only forthe sum found by the verdict as the 
value of the property, is erroneous. It should be for 
the property, if to be had, and, if not, then its value.— 
WHITE V. EMBLEM, W. Va., 28S. E. Rep. 761. 

81. DETINUE — Pleading. — In an action of detinue 
based on a mortgage, defendant can show that he was 
induced to sign the mortgage by false representations 
that it was simply a note, without alleging or proving 
that he was unable to read.—TILLIs V. AUSTIN, Ala., 22 
South. Rep. 975. 

82. DivoRcE—Alimony.—Under Sand. & H. Dig. § 2517, 
providing that a wife who is entitled to receive alimony 
at all is entitled to one-third of the husband’s personal 
property absolutely, and toa life estate in one-third of 
his real estate, it is error to decree to a wife, as all- 
mony, one-third of the remainder of the husband's es- 
tate after deducting his indebtedness. — BEENE Vv. 
BEENE, Ark., 438. W. Rep. 968. 

83. EJECTMENT—Adverse Possession.—A conveyance 





of lands which are at the time in the adverse posses- 
sion of a third person under claim of ownership with- 
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out color of title, while good as between the parties to 
the conveyance, is void as against the adverse holder, 
and the grantee cannot recover against him in eject- 
ment, though the grantor may maintain such action.— 
STRINGFELLOW v. TENNESSEE COAL, IRON & RAILROAD 
Co., Ala., 22 South. Kep. 997. 

84. EJECTMENT — Disclaimer.—In an action of eject- 
ment, the defendant, in his answer, not only dis- 
claimed any beneficial interest in the premises, but 
also denied that he was in the possession or occupancy 
of them, and alleged that he was merely employed in 
their cultivation as the hired servant of another: 
Held, that he had no right to litigate the title with the 
plaintiffs; that, according to his own allegations, all 
he was entitled to was a judgment of dismissal. — 
MARKS V. JONES, Minn., 73 N. W. Rep. 961. 

85. ELECTIONS — Evidence — Ballots.—Under the rule 
that, in a contested electiop proceeding, the: ballots 
are better evidence of the number of votes received by 
the respective candidates than the count made by the 
judges of the election, where the ballots bave been 
preserved according to law, the returns should not be 
accepted as conclusive, where the judges have been so 
careless in the performance of their duties as to cast 
discredit upon their returns, even though the ballots 
are objects of suspicion by reason of a want of proper 
care in their preservation, and by reason of their un- 
due exposure.— DOOLEY V. VAN HOHENSTEIN, IIl., 49 N. 
E. Rep. 193. 

86. Equity—Jury.—A court of chancery has the right 
to pass upon questions of fact without the intervention 
of a jury.—DETROIT NAT. BANK V. BLODGETT, Mich., 73 
N. W. Rep. 885. 

87. Equiry—Reformation of Instruments—Parol Evi- 
dence.—Parol evidence will be received in a proceed- 
ing in equity to reform a mortgage,so as to make it 
express the intention of the parties at the time it was 
executed.—BYRNE V. FT. SMITH NAT. BANK, I. T., 43 8S. 
W. Rep. 957. 

88. KQuiTy—Reformation of Instruments—Mistake.— 
To reform a deed on the ground of mistake, the mis- 
take must be mutual (that is, participated in by both 
parties), and must be made out, by clear and convinc- 
ing proof, beyond reasonable controversy; and in no 
case will it be madeto the injury of a bona fide pur- 
chaser for value without notice.—ROBINSON v. BRAI- 
DEN, W. Va., 28S. E. Rep. 798. 

89. ESTOPPEL—Alteration of Instruments.—Where a 
note which had been altered was presented to the 
maker by an intending purchaser, who knew nothing 
of the alteration, and the maker, after examining it, 
gave assurances that it was all right, and would be 
paid, he is estopped from denying its validity in an 
action by the one to whom the statement was made.— 
HARRISON V. LUCE, Ark., 43S. W. Rep. 970. 

90. ESTOPPEL—Railroads—Insurance.—Property par- 
tially insured was burned by the negligence of a rail. 
road company. The insurer paid to the insured the 
amount of the policy, and took from him an assigment 
of his cause of action against the railroad, to the ex- 
tent of the insurance paid. The insured then sued the 
railroad company for the remainder of his loss. The 
railroad company knew of the insurance company’s 
rights, and pleaded the assignment, but abandoned 
the defense, und stipulated that judgment should go 
against it: Held, that the insurance company was not 
precluded by its knowledge of the pendency of that 
suit, nor by the settlement thereof, from afterwards 
maintaining an action against the railroad to recover 
the amount of the insurance by it paid.—OmaHa & R. 
Vv. Ry. Co. v. GRANITE STATE FIRE INS. CO., Neb., 73 N. 
W. Rep. 950. 


, 91. EvIDENCE—Expert Evidence—Hypothetical Ques- 
tions.—In an action to recover for injuries by collision 
with an electric car, where the evidence was conflict- 
ing asto attempt of plaintiff to get off the track, and 
of the conduct of the motorman, hypothetical ques 
tions to experts are proper.—OLIVER V. NORTH END ST 
RB. Co., Mass., 49 N. E. Rep. 117. 








92. EVIDENCE—Hearsay.—In an action against a car- 
rier for failure to furnish cars, as agreed, in time to 
have cattle shipped therein arrive at stock yards in St. 
Louis by a certain date, by reason of which the cattle 
were necessarily shipped to Chicago, evidence by 
plaintiff, not present in either city, as to conditions in 
such places which made the shipment to Chicago nec. 
essary, the fact of such shipment, and the cost of it, 
was inadmissible, as hearsay evidence.—WALKER y. 
STILSON, I. T., 488. W. Rep. 959. 


93. EVIDENCE—Parol Evidence — Contracts. — While 
prior or contemporaneous declarations of parties con- 
tracting cannot be received to interpret an ambiguous 
written contract, yet evidence that certain alterations 
from the first draft of the contract were made by the 
parties before its execution is admissible to show their 
real intentions.—PANCAKE& V. GEORGE CAMPBELL Co.,. 
W. Va., 28S. E. Rep. 719. 


94, EVIDENCE—Res Gest #—Personal Injuries.—Where, 
prior to an accident, an injured person complained to 
the master of tbe incompetency of a fellow-servant, 
and was assured that such servant would be dis- 
charged, and until he was he would be watched to see 
that he hurt nobody, statements of the injured person, 
made to the master immediately after the accident, 
that the injury would not have been received had the 
incompetent servant been discharged, are admissible 
as part of the res geste.—CRO8SS LAKE LOGGING Co. V. 
JOYCE, U.S. C. C of App., Eighth Circuit, 83 Fed. Rep. 
989. 


95. EXECUTION AGAINST TAX COLLECTOR.—An execu- 
tion issued by the comptroller general against a tax 
collector and his sureties, for money alleged in the ex- 
ecution to have been collected by the tax collector, 
and not accounted for, cannot be arrested by an afii- 
davit of illegality. —P#RKINS V. STATE, Ga., 28 S. E. 
Rep. 840. 


96. EXECUTION—Exemptions— Library of Deceased 
Attorney.—A lawyer, not the head of a family, died in 
the possession of a law library. His wife had pre- 
viously died, and only a son survived him, who lived 
in another State, was more than 21 years of age, and 
did not depend upon him for support: Held, that the 
library was exempt from attachment and execution, 
and that upon the death of the owner it passed abso- 
lutely to the surviving son.—TAYLOR V. WINNIE, Kan., 
51 Pac. Rep. 890. 

97. EXECUTION—Exemptions.—Under section 521 of 
the Code of Civil Procedure, a judgment debtor, who 
is the head of a family, and has no homestead (i. ¢., 
owns neither lands, town lots, nor houses subject to 
exemption under the homestead laws of the State), 
may claim as exempt from forced sale on execution 
personal property to the value of $500.—WIDEMAIR V. 
WOOLSEY, Neb., 73 N. W. Rep. 947. 

98. EXECUTION—Release of Surety.—A levy under an 
execution upon property sufficient to pay the debt op- 
erates as payment, unless facts appear to deprive it of 
that legal effect, and a fortiori operates to release 4 
surety of the principal debtor whose property was 80 
levied.—HOFFMAN V. FLEMING, W. Va., 288. E. Rep. 
790. 

99. EXECUTION SALE.—A deed by a sheriff to a plaint- 
iff in execution, made in pursuance of a sale by the 
former, at which he bid off the property for the latter, 
under general instructions to do so unless the prop: 
erty brought the amount due upon the execution, is 4 
nullity, and passed no title.—COLEMAN Vv. MALCOLM, 
Ga., 28S. E. Rep. 861. 

100. F@DERAL Courts—Foreclosure Suits—Receiver. 
—Where foreclosure proceedings are pending in & 
State court, to which a junior mortgagee is a party, 
and the mortgaged property isin the hands of an a8 
signee in insolvency of the mortgagor, the assigned 
estate being under the direction and management of 
the same court, a federal court will not appoint a re 
ceiver to take charge of the property in a foreclosure 
suit instituted by the junior mortgagee.—VAL. BLATZ 
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BREWING Co. v. WALSH, U.S. C. C., D. (Minn.), 84 Fed. 
Rep. 5. 

=. FEDERAL CourTs—Jurisdiction—National Bank. 
—A suit by a national bank against its former manag- 
ing officers to charge them with losses sustained by 
reason of their having made loans to one individual in 
excess of 10 per cent. of the capital stock, and other 
joans without personal security, in violation of the 
national banking statutes, the right of recovery being 
claimed under Rey. St. § 5239, is one arising under the 
laws of the United States.—NaT. BANK OF COMMERCE 
or TACOMA, WASH., V. WaDE, U.S,C.U., D. (Wasb.), 
84 Fed. Rep. 10. 

102. FEDERAL CouRTs — Jurisdiction — Property in 
Custody of State Court.—A circuit court of the United 
States will not entertain an action to recover property 
in possession of the defendant as receiver of a State 
court, though brought by acitizen of another State, 
who is not a party to the proceedings in the State 
court, unless leave to sue its receiver is obtained from 
that court.—Ross v. HECKMAN, U.S.C. C., D. (Wash.), 
84 Fed. Rep. 6. 

103. FEDERAL AND STATE CouRTS—Conflict of Juris- 
diction.-A federal court will not appoint a receiver 
for a corporation when it appears that a State court of 
competent jurisdiction has already appointed a re- 
ceiver therefor, who has taken possession of all its 
assets.—GARNER V. SOUTHERN MoT. B. & L. ASSN., U. 8. 
C.C. of App., Fifth Circuit, 84 Fed. Rep. 3. 

104. FRauD—Burden of Proof.—A plaintiff who alleges 
fraud must clearly and distinctly prove the fraud al- 
leged in the bill. The onus probandi is on him, and, if 
the fraud is not strictly and clearly proved as it is al- 
leged, relief cannot be granted. — ARMSTRONG V. 
BalLeEy, W. Va., 288. E. Rep. 766. 

105. FRauD—School Warrant—Indorsement by Treas- 
urer.—Under Comp. Laws, § 3507, characterizing as act- 
ual fraud any ‘‘acts fitted to deceive,” and “conniv- 
ance with intent to deceive or to induce another to 
enter into a contract,” where @ treasurer of a school 
district, confederating with another to assist him in 
procuring money, and for the purpose of misleading 
the public, indorsed upon a school warrant illegally 
issued that the same had been presented for payment 
and refused because of a lack of funds, and also offi- 
cially certified that the same would be paid as soon as 
funds were at hand, and thereby induced an innocent 
purchaser to take the warrant for a valuable consider- 
ation, he is liable to such purchaser.—WHITBECK V. 
SkESs, 8. Dak., 73 N. W. Rep. 915. 


106. FRAUDS, STATUTE OF—Contracts Relating to Land. 
—An oral contract which could not be performed with- 
out a grant from the defendant to the plaintiff of an 
interest in lands, whether such interest be a fee or 
easement, is void, under the statute of frauds.—TILLIs 
V. TREADWELL, Ala., 22 South. Rep. 983. 

107. FRAUDULENT CONVEYANCES.—The mere fact that 
a debtor has been wronged out of his property, or has 
wasted it,or negligently allowed it to pass into the 
hands of others, gives his creditor no right to have the 
transaction set aside.—JOHNS V. JORDAN, Kan., 51 Pac. 
Rep. 889, 

108. FRAUDULENT OUONVEYANCES — Knowledge of 
Grantee.—A purchaser of property from an insolvent, 
who gives in good faith his negotiable note therefor, 
having no knowledge of intent on the part of the seller 
to defraud his creditors, acquires good title.—LIGON V. 
TILMAN, Tex., 43S. W. Rep. 1069. 

109, GARNISHMENT—Loss of Lien.—That money due to 
several tenants in common upon a policy of fire insur- 
ance was, after the dissolution of a garnishment which 
had been served upon the insurance company at the 
instance of a creditor of one of these tenants, collected 
from the company, and used in rebuilding the property 
destroyed, affords no reason for defeating the garnish- 
ment.—ENNIS v. HARALSON, Ga., 28S. E. Rep. 839. 

110, GIFT—Savings Bank Book.—The delivery of a 
Savings bank deposit book, issued to the depositor as 
evidence of and which shows the actual indebtedness 








of the bank, consummates the gift, and no other for- 
mality is necessary to vest the possession and title in 
donee.—WATSON V. WATSON, Vt., 39 Atl. Rep. 201. 

111. GUARDIAN AND WaRrRD—Accounting.—Where a 
guardian or other fiduciary or trustee does an act, and 
it is sought to make him liable for a loss consequent 
thereon, on the theory that his act was injudicious and 
improvident, if the act was in entire good faith, and 
the fault only an error of judgment and want of sharp- 
sighted vigilance, and the act be one which, as a pru- 
dent man, he might have done in his own matters, he 
cannot be made liable.—WINDON V. STEWART, W. Va., 
288. E. Rep. 776. 


112, HABEAS CoRPUS—Former Jeopardy.—The ques- 
tion of former jeopardy on the part of the petitioner 
cannot be inquired into in habeas corpus proceedings, 
but such plea must be presented and tried in the court 
having jurisdiction to try the petitioner on the charge 
for which he stands committed.— MILLER V. Ca8B, Kan., 
51 Pac. Rep. 922. 

118. HOMESTEAD—Waiver.—A waiver of a homestead 
and exemption right, even though such right be in- 
choate only, is valid, and will be binding upon the per- 
son making the waiver when the right becomes com- 
plete.— PRATHER V. SMITH, Ga., 28S. E. Rep. 857. 

114. HOMESTRAD—What Constitutes.—The owner of 
340 acres, on which he lived, sold 4 acres in one corner, 
over which a private way from his residence to the 
highway passed, which was otherwise used only as 
pasture: Held that, there being sufficient left to satisfy 
all homestead demands, the homestead was not im- 
pressed on the part sold,so as to require the wife to 
joinin the deed.—N#EIMAN V. SCHUSTER, Tex., 438. W. 
Rep. 1075. 

115. HOMESTEAD EXEMPTION—“Aged Person.”’— While 
the term ‘‘aged,” as applied to human beings, is not, 
for all purposes, susceptible of precise definition, and 
while it is not practicable to arbitrarily fix a period of 
life at which the condition of being aged may be said 
to have certainly begun, it is safe to hold that a man 
66 years old is entitled to an exemption of his property 
from levy and sale, under that cluuse of the constitu- 
tion (Civ. Code, § 5912) allowing this right to “every 
aged or infirm person.” This is true although the ap- 
plicant may be a hale and hearty man.—ALLEN V. 
PEARCE, Ga., 28S. E. Rep. 859. 

116. HUSBAND AND WIFE—Wife as Surety for Hus- 
band.—Where a bank is informed by a broker thata 
loan is wanted on the obligation of a certain person as 
drawer, and his wife as indorser,and the loan is made 
on such proposition, it has notice that she is a mere 
surety; and, in the absence of any part in the transac- 
tion by her other than signing her name as indorser at 
her husband’s request, or of the receipt of any part of 
the money, the bank cannot enforce the debt against 
her, under Code 1886, § 2349, providing that the wife 
shall not, directly or indirectly, become the surety of 
her husband.—CONTINENTAL NAT. BANK OF MEMPHIS, 
TENN., V. CLARKE, Ala., 22 South. Rep. 988. 

117. HUSBAND AND WIFE—Wife’s Separate Property.— 
The husband cannot convey title to choses in action 
and securities belonging to the wife without her con- 
sent; and, so long as her separate property can be: 
identified, she can recover it in the hands of third par- 
ties, although it may have been conveyed for value, 
and the party who received it was ignorant of the 
wife’s title.—COLEMAN V. FIRST NaT. BANK OF WaXa- 
HACHIE, Tex., 438. W. Rep. 938. 


118. INJUNCTION—Conspiracy to Commit Tort—Par- 
ties.—The rule is as well settled in equity as it is at law 
that where a right of action arises ex delicto the tort 
may be treated as joint or several, at the election of 
the injured party. Where aconspiracy by the mem- 
bers of certain labor organizations had been formed to 
injure the business of a corporation, it was accord- 
ingly held that the corporation might treat the tort as 
joint or several,and maintain a suit against all or 
against any number of the conspirators, to enjoin them 
from carrying the same into effect.—HOPKINS V. Ox. 
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LEY Sravg Co., U. 8. C. C. of App., Eighth Circuit, 83 
Fed. Rep. 912. 

119. INJUNCTION—Misapplication of Firm Funds.—The 
active member of a firm deposits the funds thereof, to 
the amount of $1,800, in a bank, inthe firm name. The 
other member of the firm (who is insolvent), without 
the consent or knowledge of his partner, wrongfully 
obtains a certificate in his individual name for such 
deposit, and transfers ittoaforeign bank. At the in- 
stance of the active member of such firm, a court of 
equity will enjoin the application of such funds to the 
payment of such certificate until the partnership can 
be settled in a suit for that purpose.—GROBE Vv. ROUP, 
W. Va., 288. E. Rep. 699. 


120. INSOLVENCY— Trustee—Notice.—An ynrecorded 
conditional contract of sale of personal property in the 
vendee’s possession will be considered an absolute sale 
as to the trustee of the vendee in insolvency, and the 
fact that he had notice of the lien prior to his appoint- 
ment will not impute notice to the creditors whom he 
also represents.—NATIONAL CASH REGISTER OO. V. 
WOODBDRY, Conn., 39 Atl. Rep. 168. 


121. INJUNCTION—Railroad Company — Parties.—One 
acting under authority of an ordinance of the city 
council cannot be restrained, at the suit of the owner 
of abutting property, from constructing in a public 
street a private switch, subject to municipal control, 
and connecting with the line of a public carrier, as the 
validity of the ordinance granting the right can only 
be assailed by an officer acting in the name of the peo- 
ple of the State, or by a bill for injunction brought by 
the city.—COFFEEN V. CHICAGO, M. & ST. P. Ry. Co., 
U. 8. C. C. of App., Seventh Circuit, 84 Fed. Rep. 46. 


122. INJUNCTION BOND—Damages.—In assessment of 
damages on an injunction bond in a suit wherein re- 
spondent was enjoined from cutting off appellant’s 
water supply, no damages can be recovered fur water 
supplied to appellants while such injunction waa in 
force, when the order did not preclude respondent 
from suing to recover the water rates as fast as they 
became due; appellants being solvent during that time 
and for several years thereafter.—EDMISON V. SIOUX 
FAaLLs WATER Co., S. Dak., 78 N. W. Rep. 910. 


123. INSOLVENCY—Bank—Preferred Claim.—When an 
agent, in accordance with along course of business, 
deposits in his own name as agent moneys of his prin- 
cipal, with his knowledge and consent, in a bank 
which becomes insolvent, the moneys so deposited 
will not be declared a trust fund in favor of the latter, 
and established as a preferred claim.—STATE Vv. MID- 
LAND STATE BANK, Neb., 73 N. W. Rep. 922. 


124. INSURANCE—Application—Statement as to Inter- 
est.—Where it is stipulated in a fire insurance policy 
that the application on which itis based shall be a part 
of the contract, and a warranty by the assured, and 
that, if the interest of the latter in the property be not 
truly stated therein, the policy shall be void, the par- 
ties have settled for themselves what shall be material, 
and the assured cannot be permitted, in case of loss, 
to escape the consequences of making a false answer 
to aquestion. He cannot be allowed to claim that an 
answer is immaterial which he has contracted should 
be considered material.—CERYS V. STATE INS. CO. OF 
DEs MOINES, Iowa, Minn., 73 N. W. Rep. 849. 

125. INSURANCE—Assessment—Record.—The record of 
an assessment of a mutual insurance association, re- 
citing that the resolution ordering the assessment 
“was unanimously adopted by the directors as a body, 
and by the executive committee,” is prima facie evi- 
dence against the members of the association.—ANDER- 
SON V. MUTUAL RESERVE FUND LIFE ASSN., Ill., 49 N. E. 
Rep. 205. 

126. INSURANCE—Condition against Mortgage.—A pro- 
vision in a policy against mortgages on the insured 
property is not violated by the giving of a mortgage, 
where the condition on which it was to be effective is 
not complied with.—WEIGEN V. COUNCIL BLUFFs INS. 
Co., Iowa, 73 N. W. Rep. 862. 








127. INSURANCE—Property Rented for Illegal Pur. 
poses.—The mere fact that a house is let to and ocen. 
pied by a lewd person, which, with the knowledge of 
the owner, is to be used by her for purposes of prosti- 
tution, does not of itself avoid a policy of insurance 
issued thereon in favor of the owner. The contract of 
insurance is not so connected with the contract of 
rental as to prevent, in case of loss, the maintenance 
of an action on the policy by the owner.—PHENIX Ins. 
Co. v. CLAY, Ga., 288. E. Rep. 853. 


128, INTOXICATING LIQUORS—Illegal Sales.—Evidence 
that a person bought of defendant a bottle of whisky, 
and also several bottles of “hop ale,’ which had the 
appearance, taste and effect of beer, without defend. 
antinany way indicating his protest, or refusing to 
accept the money, was sufficient to show a sale of in 
toxicating liquors.—WILLIAMSON V. STATE, Tex., 438. 
W. Rep. 983. 


129. INTOXICATING LIQUORS—Sales to Minors.—A seller 
of a glass of intoxicating liquor, delivering it to a 
minor atthe purchaser’s request, is not guilty of sell- 
ing or giving it to the minor.—BARTMAN V. STATE, Tex., 
438. W. Rep. 984. 


130. JUDGE — Disqualification.—A district judge who 
is a taxpayer in a city is not so interested in an action 
to recover a judgment upon the obligations of the city 
as to disqualify him onthe trial of the case.—THOoRN. 
BURGH V. CITY OF TYLER, Tex., 43S. W. Rep. 1054. 


131. JODGMENT.—A judgment or decree of this court 
takes effect, at latest, from its date, and not from the 
receipt and recordation of the mandate in the office of 
the court below.—LONG Vv. PERINE, W. Va., 28 8. E. 
Rep. 701. 


132. JUDGMENT — Equitable Relief—Negligence of At- 
torney.—A court of equity will not afford relief against 
a judgment or decree obtained against a party through 
the negligence of his attorney.—FUNK V. KANsA8 MFG. 
Co., Neb., 73 N. W. Rep. 931. 


133. JUDGMENT — EStoppel against United States as 
Forma! Party.—In a suit in which the government has 
no interest, but which is brought in its name by a pri- 
vate party, to enforce his own rights, a prior adjudica- 
tion by a State court, determining the sume issues ad- 
versely to him, is available as a defense, notwithstand- 
ing the formal presence of the United States as party. 
—UNITED STATES V. DES MOINES VALLEY R. Co., U.S. 
C. C. of App., Eighth Circuit, 84 Fed. Rep. 40. 


134. JUDGMENT — Execution.—Since, under McLain’s 
Code, § 4321, none but the court which rendered a judg- 
ment can award execution against one deceased after 
its rendition, the judgment creditor cannot enforce 
payment of the judgment out of deceased’s real estate 
in a county other than that in which the judgment was 
rendered.—HANSEN’S EMPIRE FuR FacTORY V. TEA 
BOUT, Iowa; 73 N. W. Rep. 875. 

135. JUDGMENT—Impeachment—Usury.—The change 
in the statute, declaring that usurious contracts sball 
be deemed to be for an illegal consideration, instead of 
void, does not change the doctrine authorizing equity 
to relieve against a judgment obtained, by default, 
upon a contract tainted with usury.—GREER V. Hats, 
Va., 28S. E. Rep. 873. 

136. JUDGMENT—Lien.—Under Gen. St. § 3034, provid- 
ing that ajudgment shall only be alien on such real 
estate as can be levied on under an execution on the 
same judgment, no lien attaches upon land for which 
the judgment debtor has only a bond for a title, and 
has no equitable right to have a title.—-SWEENEY v. 
PRaTT, Conn., 39 Atl. Rep. 182. 

137. JUDGMENT — Res Judicata.—In an action against 
an estate ona note given by decedent and others to 
plaintiff for a stock of goods and accounts, defendant 
set up a written guaranty by plaintiff thata specified 
sum should be realized from the accounts, anda breach 
ofthe guaranty: Held, that the defense was D 
by a judgment in favor of plaintiff in a prior action 
brought against him by a firm composed of the makers 
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of such note for a breach of said guaranty, in which it 
was determined that said firm had failed to use due 
diligence in the collection of the accounts, within the 
meaning of the guaranty.—_KELLOGG v. THOMPSON’S 
EsTaTE, Mich., 73 N. W. Rep. 893. 

138. JUDGMENTS — Vacation.—In the absence of a 
showing by a party that he was prevented from mak- 
ing a valid defense by fraud, accident, or the act ofthe 
opposite party, unmixed with fault or negligence on 
his part, he will not be entitied, after expiration of the 
term of court, to have the judgment vacated.— WILSON 
vy. SMITH, Tex., 48S. W. Rep. 1086. 


139. JUDGMENT BY DEFAULT.—An affidavit in an ap- 
plication to set aside a default, which properly excuseg 
failure to answer, and sets up a pleaof discharge in 
insolvency asa defense, is within Code Civ. Proc. § 
473, providing that the court may relieve a party of a 
judgment taken against him through mistake or ex- 
cusable neglect, since the plea is not technical, but 
goes to the merits as a plea in bar.—TUTTLE V. SCOTT, 
Cal., 51 Pac. Rep. 849. 


140. JUDGMENTS BY DEFAULT—Service of Process.—It 
is error to enter a judgment by default upon an 
amended petition, where the defendant, although a 
citation issued upon the original petition had been 
served on him, was not cited to answer the amended 
petition, and did not waive citation, accept service, 
nor enter his appearance in the cause, and neither ap- 
peared nor answered at any time or in any manner in 
the suit.—PENA V. PENA, Tex., 438. W. Rep. 1027. 


141. JUSTICE’S COURT — Misnomer.—A misnomer in a 
justice’s summons is amendable, and is waived and 
cured by appearance and plea to the action.—WEIMER 
v. Rector, W. Va., 28S. E. Rep. 716. 

142. JUSTICES OF THE PEACE — Docket Entries.—The 
transcript of a justice’s docket, noting the return ofa 
summons by an officer, is not so conclusive as to ren- 
dera judgment void for the reason that such returns 
as set out in such transcript is defective, as the justice 
is not required to make other than a brief note of such 
return in his docket.—MOREN V. AMERICAN FIRE-CLAY 
0o., W. Va., 288. E. Rep. 728. 

143, LANDLORD AND TENANT—Contract to Repair.—If 
a landlord covenants to make repairs to premises, the 
tenant may notify him to do so; and, if he fails or re- 
fusesto comply with such covenant, the tenant may 
make the repairs, and, in an action instituted by the 
landlord, may recoup the same as offsets or payment 
against the rent demanded.—CHEUVRONT V. BEE, W. 
Va., 288. E. Rep. 751. 

144. LIFE INSURANCE — Assignment of Policy — Con- 
struction.—The holder of a life policy assigned the 
same to a third person, “if she survive him; otherwise 
to such other beneficiary, having an insurable interest 
on the life of the insured, asthe insured may there- 
afterin writing nominate, with full power tothe in- 
sured to change or alter or cancel this assignment at 
anytime:” Held, that such assignment was not abso- 
lute, and the reservation of the right to change or can- 
cel applied to the assignment in which it was con- 
tained, and not tothe one appointing a successor to 
the assignee.— PENN MOT. LIFE INS. CO. Vv. UNION TRUST 
00, OF SAN FRANCISCO, CaL., U. S. C. C., N. D. (Cal.), 88 
Fed. Rep. 891. 

M45. LIFE INSURANCE—Construction of Policy.—Under 
alife insurance policy containing non-forfeiture pro- 
Visions declaring that, upon default after payment of 
two annual premiums, the net reserve, “less any in- 
debtedness to the company on this policy,’ would be 
applied to the purchase of non-participating term in- 
surance, a payment of a premium partin cash and part 
by aloan from the company, evidenced by a certificate 
signed by insured, reciting that the company has 
loaned the amount on the policy, constitutes an in- 
debtedness due the company, withinthe meaning of 
such provisions.—OMAHA NAT. BANK Vv. MUTUAL BEN. 

Ins. Co., U.S. C. C. of App., Third Circuit, 84 Fed. 


Rep, 122. 


146. LIFE INSURANCE — Surrender Value.—Under the 
Massachusetts forfeiture law of 1880 in all cases in 
which obligation to pay a cash surrender value is im- 
posed by the statute, the holder of the policy may claim 
and recover the sum due.—HAZEN Vv. Mass. MoT. LIFE 
Ins. Co., Mass., 49 N. E. Rep. 119. 

147. LIMITATIONS—Special Def Pleading.—Since 
the statute of limitations is a special defense, it must 
be pleaded as a defense to a counterclaim, and will not 
be deemed to have been pleaded under Code Civ. Proc. 
§ 462, providing that ‘‘the statement of any new matter 
in the answer in avoidance, or constituting a defense 
or counterclaim, must, on the trial, be deemed con- 
troverted by the opposite party.”—BLIss v. SNEATH, 
Cal., 51 Pac. Rep. 848. 

148. MALICIOUS PROSECUTION — Probable Cause—Ad- 
vice of Counsel.—One is relieved from liability for ma- 
licious prosecution, by advice of counsel, only where 
he made a fair and full disclosure of all material facts 
known by him, and acted in good faith pursuant to the 
advice given.—WUEST V. AMERICAN TOBACCO Co., 8. 
Dak., 783 N. W. Rep. 903. 

149. MANDAMUS — Merchant’s l.icense.—There was no 
basis for the issuance of a writ of mandamus to compel 
a tax collector to issue to an applicant therefor a li- 
cense as a merchant druggist, where he had not re- 
fused, but was ready and willing, to issue such license- 
—YELLOWSTONE KIT v. WOOD, Tex., 43 S. W. Rep. 1068. 


150. MARRIED WOMEN — Fraudulent Conveyances.— 
The general creditors of a married woman can only 
subject the rents of her real estate tothe payment of 
her debts so long as she is legally entitled to the same. 
—Cox v. HORNER, W. Va., 28S. E. Rep. 780. 


151. MARRIED WOMEN—Separate Estate.—In 1884 cer- 
tain land in California, known as lots B and C, was con- 
veyed to one C, a married woman, by a deed which did 
not recite that it was conveyed to her as her separate 
estate; but the consideration paid was money derived 
by her from the sale of acertain “lot 13,” which had 
theretofore been conveyed to her by her husband by a 
quitclaim deed which was solely upon the considera- 
tion of “love and affection:” Held, that lot 13 was the 
separate property of the wife, and that, therefore, lots 
B and C, being bought with the proceeds thereof, were 
also her separate property.—THORPE V. SAMPSON, U. 
8. C. C., 8. D. (Cal.), 84 Fed. Rep. 63. 


152. MA TER AND SERVANT — Assumption of Risk.—A 
servant employed by a railroad company to assist in 
loading freight into its cars from a wharf cannot re- 
cover from his employer for an injury received in 
handling such freight, and due solely to the negligent 
manner in which the boxes to be loaded had been piled 
on the wharf by a connecting carrier, the danger being 
as obvious to the plaintiff as to the defendant.—Caro- 
LAN V. SOUTHERN Pac. Co., U. 8. C.C., N. D. (Cal.), 84 
Fed. Rep. 84. 


158. MASTER AND SERVANT—Negligence—Assumption 
of Risk.—A person has the right to carry on a business 
which is dangerous, either in itself or iu the manner of 
conducting it, if it is lawful and does not interfere with 
the rights of others. He may choose his machinery 
and conduct the business in the manner most agree- 
able to himself; and the employee, entering or remain- 
ing in his service with knowledge of the dangerous 
character and risks of same, cannot recover for dam- 
ages resulting from that peculiar service.—GREEF V. 
Brown, Kan., 51 Pac. Rep. 926. 

154. MASTER AND SERVANT—Negligence and Contribu- 
tory Negligence.—A switchman, in endeavoring at 
night to couple a moving car to a standing car, took a 
link from the latter, set the pin in the drawhead, and 
went to meet the other car with the link. He inserted 
the link in the drawhead, and held it there with his 
right hand, and undertook to insert the pin, but was 
unable to do so because it was a little too large for the 
hole, and when the cars came together he injured his 








right hand: Held, that the railroad company was neg- 
ligent in not providing a suitable coupling pin.—MiIs- 
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sour!, K. &T. Ry. Co. OF Texas V. HAUER, Tex., 43S. 
W. Rep. 1078. 

155. MASTER AND SERVANT—Negligence—Presumption 
of Competency.— When a master has exercised due care 
in the employment of a servant, he may rely upon the 
presumption of competency, until he has notice or 
knowledge to the contrary.—WALKOWSKI V. PENOKEE 
& G. CONSOL. MINES, Mich., 78 N. W. Rep. 895. 

156. MECHANICS’ LIENS — Mortgages—Foreclosure.— 
Under Comp. Laws, §§ 4338, 4339, providing that every 
person having an interest in property subject to a lien 
has a right to redeem at any time before such right is 
foreclosed, and that a junior lienor may redeem from 
a superior lien in the same manner as the owner, a 
junior mortgagee’s right to redeem from a sale under 
a prior mechanic’s lien is not foreclosed by an action 
to enforce the latter in which the mortgagee is not 
made a party.—AMERICAN BANKING & TRUST CO. V. 
LYNCH, 8. Dak., 73 N. W. Rep. 908. 

157. MECHANIC’s LIEN—Priority—Vendor’s Lien.—The 
lien of a person who furnishes material for the erec- 
tion of a house upon land in possession of the vendee 
under an executory contract of purchase is subordi- 
nate to the lien of the vendor, who retains the legal 
title to secure deferred installments of the purchase 
price, except in cases where the vendor himself pro- 
motes the improvement, or causes it to be made.— 
WEST V. REEVES, Neb., 73 N. W. Rep. 935. 

158. MECHANIC’s LIEN—Statement of Account.—Ac- 
counts of mechanic’s lien claimants recited that the 
owner was debtor for ‘‘materials furnished and work 
done in plastering,” and ‘‘in granolithic work, at the 
following houses, in the city of R, Va., viz:” giving 
the numbers of five adjoining houses on the south side 
of a certain avenue, and five houses on the north side 
ofthe same avehue,and the total amount charged: 
Held, insufficient, under Code, §§ 2476, 2477, and amend- 
ments thereto, requiring the account to show the 
‘‘amount” and character of the work and materials 
furnished, and ‘‘the prices charged therefor,” and sec- 
tion 2478, declaring that a substantial compliance is 
sufficient, where there were contracts made for the 
work and materials for each block.— GILMAN v. RYAN, 
Va., 28S. E. Rep. 875. 

159. MECHANIC’S LIEN — Subcontractor.—A subcon- 
tractor cannot hold the owner of property personally 
liable for material furnished if the owner has paid the 
contractor to whom the material was sold and deliv- 
ered, when he has not complied with the provisions of 

, Rev. St. 1895, art. 3296, by filing an itemized account of 
his claim with the county clerk.—GILMEK Vv. WELLS, 
Tex., 43S. W. Rep. 1058. 

160. MORTGAGES—Assignment—Notice of Equities.— 
A mortgage has none of the privileges of negotiable 
paper, but is a mere chose in action, which an assignee 
takes subject to any defense existing between the 
original parties, unless they are estopped by their acts 
or otherwise from asserting it as against the assignee; 
but he does not take it subject to any equities of third 
parties of which he has no notice.—MOFFETT Vv. 
PARKER, Minon., 73 N. W. Rep. 750. 

161. MORTGAGE—F vreclosure—Possession..Where a 
party purchased real estate—an hotel property—sub- 
ject to a mortgage, and held possession of the prop- 
erty during the entire time of the pendency of the pro- 
ceedings to foreclose the mortgage, held, that his right 
of possession was not devested by the sale of the prop- 
erty in such proceedings, but remained until the sale 
was confirmed, and deed issued. And further held, 
that no right of action for the rentals for the time in- 
tervening between the foreclosure sale and the deeding 
of the property accrued to the party purchasing the 
same at the sheriff's sale.-—CONDON V. MARLEY, Kan., 51 
Pac. Rep. 924. 

162. MUNICIPAL CORPORATIONS—Annexation of Terri- 
tory—Taxation —A city cannot levy a tax on property, 
where its situs is not within the corporate limits.— 
CuHIcaGo, B. & Q. R. Co. Vv. CITY OF NEBRASKA CITY, 

Neb., 73 N. W. Kep. 952. 








163. MUNICIPAL CORPORATIONS—Contract—Damage,— 
A city cannot recover damages for failure to complete 
a tunnel in accordance with a contract which provides 
that, in case of default on the part of the contractors, 
the city should complete the work at their expense, 
when the tunnel, as constructed by the city, is essen. 
tially different in plan and cost of construction from 
that contemplated by the agreement.—CITY OF Mr. 
WAUKEE, WIS., V. SHAILER, U. 8. C. C. of App., Seventh 
Circuit, 84 Fed. Rep. 106. 

164. MUNICIPAL CORPORATIONS —Liability for Wrongs 
of Officers.—A quasi municipal corporation, like the 
board of education of a city, is never liable for the eon. 
sequences of a breach of public duty, or the neglect or 
wrong of its officers, unless there is a statute expressly 
imposing such liability.—ROoCK IsLAND LUMBER & Max. 
UFACTURING CO. V. ELLIOTT, Kan., 51 Pac. Rep. 894. 

165. MUNICIPAL CORPORATIONS—Negligence.—A decla- 
ration which names the city treasurer and other in- 
dividuals as defendants, and alleges that they unlaw- 
fully and negligently set off skyrockets on the Fourth 
of July, resulting in plaintiff’s injury, does not statea 
cause of action against the city itself.—Lucigr y. 
GRANGER, R. I., 389 Atl. Rep. 190. 

166. MUNICIPAL CORPORATIONS—Regulation of Rail- 
roads.—Where a railroad company is operating a rail- 
road, the track of which extends within the limits ot 
any incorporated city or village in this State, such city 
or village is authorized by section 2494, Rev. St., to re- 
quire such railroad company to light that part ofits 
track which lies within the corporate limits, although 
the company so operating such railroad is neither the 
owner nor the lessee thereof.—CINCINNATI, H. &D. BR. 
Co. Vv. VILLAGE OF BOWLING GREEN, Ohio, 49 N. E. Rep. 
121. 

167. NATIONAL BANKS—Embezzlement.—Rev. St. § 5209, 
making embezzlement, abstraction, or willful misap- 
plication of the property of a national banking asso- 
ciation by an officer or agent a misdemeanor, applies 
to an agent in liquidation appointed by the stock- 
holders.—UNITED STATES V. JEWETT, U. 8. C.C.,D. 
(Mass.), 84 Fed. Rep. 142. 

168. NEGLIGENCE — Defective Highway.—Evidence 
that the highway on which plaintiff was injured had 
been used in the same condition it was in on the night 
ofthe accident for 20 years, without accident, is in- 
competent on the question of negligence.—ANDERSON 
v. TAFT, R. I., 39 Atl. Rep. 191. 

169. NEGLIGENCE — Railroad Company — Injury to 
Child.—Negligence cannot be attributed to a child of 
the age of two years and four months; neither isa 
child of this age, in going upon a railroad track, such a 
trespasser as to forfeit redress from injury resulting 
from the negligence of the railroad company.—MIS- 
SOURI Pac. Ry. Co. Vv. PREWITT, Kan., 51 Pac. Rep. 923. 

170. NEW TRIAL—Time for Moving.—A motion for & 
new trial filed September l4th, after a verdict and judg- 
ment rendered September 10th, is not in time, under 
Mansf. Dig. Ark. § 5153, providing that the motion 
“shall be made within three days after the verdict or 
decision was rendered.”—JULINSON V. ANDERSON, I. T., 
43S. W. Rep. 950. 

171. NUISANCE— Who may Complain.—If a bocm is 
erected and maintained on a navigable stream in vi0- 
lation of law, and is therefore a public nuisance, an iD- 
dividual has no cause of complaint aside from that of 
the common public, unless he suffer a special and 
peculiar damage therefrom, distinct and apart from 
the common injary.—MILLER V. HaRB, W. Va., 288. E. 
Rep. 722. 

172. PARTITION — Conflicting Titles — Jurisdiction.— 
Under § 1, ch. 79, Code 1891, in a suit in equity, for par 
tition, between parties entitled thereto, a stranger to 
them, claiming the land under a right wholly denying 
the right under which partition is sought, and distinct 
therefrom and hostile thereto, cannot be made & party, 
and compelled to submit his title to a court of equity.— 
CARBERRY V. WEST VIRGINIA & P. R. Co., W. Va., 85: 

E Rep. 694. 
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173. PAYMENT—Recovery on Ground of Mistake.—A 
payment made for stock of a national bank under an 
erroneous belief that all of an increased issue of stock 
authorized by the stockholders, and of which the stock 
paid for formed a part, had been sold, and the sub- 
scriptions therefor had thus become binding, is not 
voluntary, and the money may be recovered back, 
though the facts might have been learned by the exer’ 
cise of greater diligence and care.—BROWN V. TILLING- 
Hast, U.S. C. C., D. (Wash.), 84 Fed. Rep. 71. 

174. PAYMENT — Voluntary Payment.—One paying as- 
sessments on stock which he held pending an appeal 
taken by him in an action in which he claimed the 
stock as his own, and in which the decree ordered that 
he turn the stock to its owner upon payment of an 
amount found to be due him, cannot recover such as- 
sessments from the owner, though the sum ordered by 
the decree was not paid until the termination of the 
appeal, as such holding of the stock raised an invol- 
untary trust, and the payment of the assessments was 
to the use of the trustee, and not the owner. — IRVINE 
vy. ANGUS, U. S. C. C., N. D. (Cal.), 84 Fed. Rep. 127. 

175, PLEADING — Gravel-Road Assessment. — A com- 
plaint in an action to recover an amount due on a 
gravel road assessment certificate, and for foreclosure 
of the lien on a lot improved thereby, states no cause 
of action against one who was trustee of the school 
district occupying said lot.—MORROW V. SHOBER, Ind., 
49N. E. Rep. 189. 

176. PLEDGE—Rights of Bank in Collateral Security.— 
A note executed to a bank by a borri wer contained a 
printed recital that the maker had deposited collateral 
security for the payment thereof, ‘‘and also of all other 
present or future demands of any kind of the said 
bank” against the maker, due or not due. It further 
provided that the bank should have power to sell the 
collateral, and apply the proceeds to the payment of 
the note, and should ‘‘return the overplus, if any,’ to 
the maker. The maker deposited as collateral certain 
shares of stock in a corporation,and subsequently in- 
creased the amount from time to time in compliance 
with demands of the bank on the ground that the 
market value of the stock had declined, leaving the 
margin below its requirements: Held, that the agree- 
ment was one of pledge, and to secure payment of the 
note only, as the power to sell was limited to that pur- 
pose, and that, on tender of payment of the note, the 
bank was not entitled to retain the stock as security 
for a loan previously made from the bank by the 
maker foraterm of years on real estate security, and 
which had been assumed by a subsequent purchaser of 
the property. — FIRST NAT. BANK OF OMAHA, NEB., V. 
ILLINOIS TRUST & SAVINGS BANK, U.S. C. C., N. D. (IIL.), 
8 Fed. Rep. 34. ’ 

177. PLEDGES—Rights of General Creditors. — Where 
acreditor of an insolvent is secured by a first judg- 
ment lien on land, and also by collateral, he is not dis- 
entitled to the collateral, as against general creditors, 
because he presents no claim to the auditor for pay- 
ment out of the funds arising from sale of such land 
on subsequent judgments. — JENNINGS V. LOEFFLER, 
Penn., 39 Atl. Rep. 214. 

178. PLEDGE By ONE WITHOUT TITLE. — A pledgee of 
Property from one who has no authority to sell or 
pledge the property acquires no lien thereon as against 
the true owner. — PATTON v. JOLI¥F, W. Va., 28S. E. 
Rep. 740. 

179. PRINCIPAL AND SURETY — Defective Statutory 
Bonds.—A contractor’s bond, securing the payment of 
material furnished and labor performed in the con- 
struction of a public improvement, containing unau- 
thorized conditions protecting the city, and naming 
the city as obligee, instead of the people of Michigan, 
arequired by How. Ann. St. Mich. § 84110, is invalid 
48 a statutory bond, but valid as a common-law obliga- 
tion. — STEPHENSON V. MAMMOTH MIN. & MFG. Co., U. 
8.0. C. of App., Sixth Circuit, 84 Fed. Rep. 114. 

180. PRINCIPAL AND AGENT — Implied Authority. —A 
Widow who authorized her son to negotiate for a sale 





or exchange of lands did not thereby give him implied 
authority to enter into a contract for an exchange. — 
HOLMES V. REDHEAD, Iowa, 73 N. W. Rep. 878. 

181. PRINCIPAL AND AGENT — Ratification.—On an is- 
sue whether an insurance company had ratified its 
agent’s agreement to make a cash rebate on a pre- 
mium,the court properly refused to charge that the 
deposit and use by the company of the agent’s check 
for its share of the premium, less the rebate, was not 
a waiver of its right to the balance of the premium, if 
at the time the company was steadily claiming such 
balance, where there was other evidence than that re- 
cited in the instruction tending to show a ratification. 
—NEwW YORK LIFE INS. CO. V. TALIAFERRO, Va., 28 8. E. 
Rep. 879. 


182. PRINCIPAL AND AGENT — Katification of Agent’s 
Acts. — Under a provision of a railroad mortgage that, 
on default in payment of any installment of interest, 
continuing for 60 days, the holders of one-third in 
amount of the bonds secured might decla-a the prin- 
cipal ofthe debt due, by an instrument executed by 
them “or their attorneys in fact thereto duly author- 
ized,” and delivered to the trustee, such a declaration 
of maturity was signed by a person as attorney in fact 
for his wife and two brothers, who were bondholders. 
He had no written authority at the time, but an instru- 
ment ratifying his act was executed by the persons for 
whom he acted after the filing of a bill for foreclosure 
by the trustee: Held,that such ratification rendered 
valid and effective the act of the attorney as against 
the mortgagor and a second mortgagee. — FARMERS’ 
Loan & TRUST Co. v. MempHiIs &C. R. Co.,U.8.C.C., 
W. D. (Tenn.), 83 Fed. Rep. 870. 

183. PRINCIPAL AND AGENT—Sales. — One who, on his 
own account, engages in the business of purchasing 
goods for the purpose of filling orders received by him 
from others, and who in fact fills the same at prices 
therein specified, looking for his profits to the differ- 
ence between what he pays and what he receives in 
these transactions, is not, though in each instance the 
order is received before a purchase is made, the agent 
of the persons by whom the orders are given, but an 
independent dealer, buying and selling in his own be- 
half, — CENTRAL GEORGIA LAND & LUMBER CoO. V. Ex- 
CHANGE BANK OF MACON, Ga., 28 S. E. Rep. 863. 

184. PROCESS — Abuse.—The seizure and retention of 
exempt property, known by the officer to be exempt, 
and after its exempt character has been legally estab- 
lished, is an abuse of process, for which the officer is 
liable. The judgment plaintiff will be liable, also, if, 
knowing the facts, he advised the seizure or retention, 
or participated in the officer’s acts.—CASTILE V. ForD, 
Neb., 73 N. W. Rep. 945. 

185. PROCESS—Action against Railroad.—In an action 
against a railroad company to recover damages for 
killing a horse,the summons may be served upona 
depot or station agent in the actual employment of the 
company, residing in the county or township wherein 
the action is brought; and the return of an officer 
showing that such process has thus been served is suf- 
ficient.—DOUGLA8S V. KANAWHA & M. Ry. Co., W. Va., 
28 8S. E. Rep. 705. 

186. PROCESS—Service — Conclusiveness.—Where the 
original process to commence a suit is returned not 
executed, it may be serred by any credible person, and 
the return of such person, verified by his affidavit, 
shall be evidence of the manner and time of service; 
but a person, in order to be competent to serve and re- 
turn such process, must be a credible person. — PECK 
v. CHAMBERS, W. Va., 28S. E. Rep. 706. 

187. PUBLIC LanDs — Pre emption. — A pre-emptor, 
settling on and improving an 80-acre tract of govern- 
ment land, is not entitled to extend his claim over ap 
adjoining 80 acres in another section, upon which he 
has not made any improvement, nor done any act evi- 
dencing his claim, as against a subsequent grantee of 
the government, merely because he was entitled to 
pre-empt 160 acres. — UNITED STATES V. CENTRAL Pac. 
R. Co., U. 8. C. C., N. D. (Cal.), 84 Fed. Rep. 88. 
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188. QUIETING TITLE — Recovery of Realty. — In an 
equitable action by a devisee to quiet title and obtain 
possession of real property, it was sought to recover 
the rental value of the land which had accrued pre- 
vious to the revivor of the action in the name of such 
devisee. Whether or not the devisee under any cir- 
cumstances would be entitled to such recovery of rent 
is not determined, because neither put in issue by the 
pleadings nor argued by counsel. — THOMPSON V. 
THOMPSON, Neb., 73 N. W. Rep. 943. 

189. QUO WARRANTO — Judgment of Ouster. — In quo 
warranto against a foreign insurance corporation for 
transacting business in the State without authority 
from the superintendent of insurance, defendant, hav- 
ing obtained leave, withdrew its original answer, and 
filed a supplemental answer, alleging that it had with- 
drawn from the State, and brought into court the costs 
of the action: Held, the proper order was, not dismis- 
sal, but judgment for plaintiff, ousting defendant from 
the exercise of its corporate powers inthe State until 
duly authorized by the superintendent of insurance.— 
STATE V. MUTUAL LIFE INS. CO. OF NEW YORK, Kan., 51 
Pac. Rep. 881. 

190. RAILROAD COMPANY—Contributory Negligence.— 
Whether or not attempting to cross a railroad track on 
foot in front of an approaching train when the gates 
are down is negligence, is a question of fact, which the 
court cannot be required, by instructions, to take from 
the jury.—CHicaGo & W. I. R. Co. v. PTACEK, IIl., 49 N. 
E. Rep. 191. 

191. RAILROAD COMPANY—Contributory Negligence.— 
Act April 8, 1891, making a railroad liable for all dam- 
ages resulting from ncglect to keep a constant lookout 
on its trains for persons or property on the track, does 
not preclude the defense of contributory negligence.— 
LITTLE ROCK & FT. 8. Ry. Co. Vv. SMITH, Ark., 43 8S. W. 
Rep. 969. 

192. RAILROAD CoMPANY—Frightening Horses.—A rail- 
road company is liable for frightening horses by need- 
lessly blowing the locomotive whistle in the street ofa 
populous city.—WEIL Vv. ST. Louis 8. W. Ry. Co., Ark., 
438. W. Rep. 967. 


198. RAILROAD COMPANY — Liability to Employees — 
Negligence. — It is the duty of a railroad company, in 
order to protect their employees from injuries, to in- 
spect the cars of other companies, used upon its road, 
as it would inspect its own cars; and if such cars are 
sealed, and if the exercise of ordinary care requires it, 
it is its duty to break the seals, remove the freight, and 
inspect the inside of the cars. — Missour!, K. & T. Ry. 
Co. OF TEXAS V. CHAMBERS, Tex., 43 S. W. Rep. 1090. 


194. RAILROAD COMPANY — Negligence—Crossing.—It 
is not error to refuse to instruct that it was the duty of 
decedents to stop, look, and listen, at a certain point a 
few feet from the track, before going upon the cross- 
ing, when stopping at such point in itself involved a 
danger to which the attention of the jury was not 
drawn. — CHESAPEAKE & O. Ry. Co. Vv. STEELE, U.S. C. 
C. of App., Sixth Circuit, 84 Fed. Rep. 93. 


195. RAILROAD COMPANY — Negligence — Injuries. — 
Plaintiff, while unloading a car, was struck by the car 
door, which was pushed shut by coming in contact 
with a scantling sticking out of a pile of lumber on the 
right of way. The lumber belonged to a lessee of the 
railroad company, who was joined with the company 
as a defendant, and who had an agreement with the 
company to pile no lumber nearer than 10 feet to the 
track: Held, that it was error to instruct that if the 
plaintiff’s injuries resulted from the negligence of the 
railroad company or its employees, or the negligence 
of the lessee, or the negligence of both, the jury should 
find against the railroad company. — Houston & T. C. 
R. Co. v. KIMBELL, Tex., 43S. W. Rep. 1049. 


19%. RAILROAD COMPANY—Negligence — Rules.—The 
fact that certain rules promulgated and put in force 
for the guidance and government of railway em- 
ployees, while operating locomotives, have been vio- 
lated, may be shown upon the trial of an action for 









personal injuries said to have been caused by such 
violation, and the fact may be considered as evidence 
tending to establish negligence of the defendant— 
SMITHSON V. CHICAGO, ETC. RY. CO., Minn., 78N. W, 
Rep. 853. 

197. RAILROAD COMPANY—Power to Mortgage Income, 
—Authority to mortgage ‘‘a part or the whole of its 
entire property and franchise” does not empower a 
railroad company to mortgage its “income, rents, and 
profits.”—GEORGIA, ETC. Ry. CO. V. BARTON, Ga., 88. 
E. Rep. 842. 

198. RAILROAD ComPANY—Receiverships—Damages,— 
The owner of an animal killed by a train while the 
road was in a receiver’s bands sued the railroad com. 
pany without joining the receiver as a defendant, but 
process was served only upon the receiver through an 
agent. The receiver’s claim agent appeared and de. 
fended the suit, which resulted in a judgment against 
the company: Held, that the judgment was valid, so 
as to bind the property in the receiver’s hands.—StTatg 
v. PoRT ROYAL & A. Ry. Co., U.8.C.C., D. (8. Car.), & 
Fed. Rep. 67. 

199. RAILROAD COMPANY — Receiverships—Preferred 
Claims.—Mileage due under a contract for the use of 
Pullman palace cars is not distinguishable from car 
rentals, and cannot be made a preferred claim onthe 
appointment of a receiver for the railroad company.— 
PULLMAN’S PALACE-CAR CO. V. AMERICAN LOAN & TRUST 
Co.,U. 8. C. C. of App., Eighth Circuit, 84 Fed. Rep. 18. 


200. RAILROAD COMPANY —Street Railways—Contribu- 
tory Negligence.—It is not negligence, asa matter of 
law, forone approaching a crossing of a street rail- 
way, in the business part ofa city, to go on, though 
seeing an approaching car, where it is 250 feet away, 
and he, in order to cross the tracks, has to go not more 
than a tenth of that distance.—CALLAHAN V. PHILADBL- 
PHIA TRACTION CoO., Penn., 39 Atl. Rep. 222. 


201. RAILROAD COMPANY — Street Railway—Injury to 
Child.—Where a child suddenly and unexpectedly ap- 
pears near a street car track some distance from a 
crossing, under such circumstances that the driver of 
acar cannot discover its presence in time to avert the 
accident, the company is not Hable for its injury.— 
KIERZENKOWSKI V. PHILADELPHIA TRACTION 00., 
Penn., 39 Atl. Rep. 220. 


202. REALTY—What Constitutes — Petroleum.—Petro- 
leum oil, as it is found inthe cavities of the rock, is 
part of the realty, and embraced inthe comprehen: 
sive idea which the law attaches to the word ‘‘land.” 
—WILSON Vv. YousT, W. Va., 28S. E. Rep. 781. 

203. REAL ESTATE BROKER—Commissions.—Plaintif, 
areal estate broker, was employed by the assignee of 
an insolvent estate to effect the sule of certain land be- 
longing to it, at a certain sum, for the usual commis 
sion. The assignee did not exempt himself, by the 
contract, from personal liability. Plaintiff procured 
purchaser atthe price for which it was offered. Be 
fore the sale could be consummated, a preliminary !n- 
junction, enjoining the assignee from making the sale 
at that price, issued. Pending the action, defendant 
resigned as such assignee, and R was appointed in bis 
place. While the preliminary injunction was still ip 
force the purchaser withdrew his offer for the prop 
erty. At the hearing the preliminary injunction was 
dissolved, and the bill dismissed: Held, that defend- 
ant was personally liable to plaintiff for nis commis 
sions on the sale.—GIBSON V. GRaY, Tex., 43 S. W. Bep- 
922. 

204. RECEIVERS — Actions against.—An independent 
action against a receiver, appointed by the court ul 
der the provisions of Gen. St. 1894, § 5900 et seg., tore 
cover judgment upon a claim existing against the in- 
solvent when the receivership proceedings were i= 
stituted, or to establish or to have such claim allowed 
against the trust fund, cannot be maintained.—BUF 
FuM V. HALE, Minn., 783 N. W. Rep. 856. 

205. RECEIVERS—Appointment.—It the property /s in: 
sufficient security for the payment of the debt, the 
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mortgagee may ask for a receiver to collect the rents 
and profits, or to operate the property during the year 
for redemption, either before or after an assignment 
forthe benefit of creditors by the mortgagor.—SWEET 
&OLaRK CO. v. UNION NaT. BANK OF TROY, N. Y., Ind., 
49N. E. Rep. 159. 


206. RECEIVER—Breach of Contract.—W here a woman 
owning land through which a railroad company had 
puilt its road, without condemnation, deeded to the 
railway company the ground for its right of way and 
also for a depot, the deed containing a recital that the 
railway company binds itself and its assigns to the 
grantor forever “to construct and maintain a depot 
building for the passenger and freight traffic so long 
as the said railway remains in operation,” her son 
(who,on her death, became the owner of the land) can 
sue the receiver of the railroad for damages for dis- 
continuing the maintenance of said station, although 
such receiver was ordered to discontinue the station 
by the court having jurisdiction over him as receiver. 
—Levy v. TATUM, Tex., 43 8S. W. Rep. 941. 


07, RECEIVERS — Grounds for Appointment.—Under 
Rev. St. 1894, § 1286 (Rev. St. 1881, § 1222), authorizing the 
appointment of a receiver when there is danger of ma- 
terial injury tothe property in suit, when a corpora- 
tion is insolvent or in danger thereof, or when, in the 
discretion of the court, it may be necessary to secure 
ample justice to the parties, a receiver may be ap- 
pointed for property assigned by a corporation for the 
benefit of certain creditors, although there be no fraud 
in the deed.—GOSHEN WOOLEN. MILLS Co. V. CITY Nat. 
BANK OF GOSHEN, Ind., 49 N. E. Rep. 154. 


28. RECEIVERS — Grounds for Appointment.—That 
there exists a feeling of ill-will or hostility, ora dis- 
agreement, between joint owners of property, is not 
sufficient to warrant a court in appointing a receiver 
to take charge of the property, unless such fact pre- 
vents a beneficial use of the property, or practically 
operates an exclusion of ene of the joint owners from 
the benefit and use of the property.—LaMASTER V. EL- 
LIOTT, Neb., 73 N. W. Rep. 925. 


209. REMOVAL OF CAUSES.—A railroad corporation 
organized under the United States laws, against which 
suit is brought in a State court to recover an amount 
exceeding $2,000, is entitled to a removal of the cause 
tothe proper federal court, on the ground that the 
“suit arises under the laws of the United States,” 
where plaintift’s petition shows that she is a resident 
of the State, and defendant’s federal character is set 
forth in its petition for removal.—TExas & P. Ry. Co. 
Vv. WaTson, Tex., 438. W. Rep. 1060. 


210. REMOVAL OF CAUSES — Non-resident Defend. 
ant.—The fact that a defendant sued by an alien in the 
State court is a resident of another federal district 
does not affect his right to remove the cause, if one 
over which the circuit court would otherwise have 
had original jurisdiction; the filing of the petition and 
bond for removal being a waiver of the right to object 
tothe jurisdiction on that ground.—CREAGH V. EQUuI- 
TABLE LIFE ASSUR. SOC. OF UNITED STATES, U.8.C.C., 
D. (Wash.), 83 Fed. Rep. 849. 

211. REMOVAL OF CaUsES — Case Arising under Laws 
of United States.—An action in a State court, which 
appears by the complaint to be simply one to recover 
damages for trespass upon the plaintiff’s mining claim, 
isnot removable as a case arising under the laws of 
the United States.—ARGONAUT MIN. CO. v. KENNEDY 
Min. & MILL. Co.,U. 8.0. C.,N. D. (Cal.), 84 Fed. Rep. 1. 

212. REMOVALOF CausEs—W aiver.—Appearing in the 
State court, filing a demurrer to the complaint, and 
Procuring an order discharging an attachment by giv- 
ing the necessary bond therefor, all before the time at 
Which the defendant is required by the State practice 
to answer or plead, is not a waiver of the defendant’s 
right to remove, when no action was taken on the de- 
murrer in the State court.—WHITELEY MALLEABLE 
CASTINGS CO. V. STERLINGWORTH RAILWAY SUPPLY Co., 
U.8.0.C.,D. (Ind.), 88 Fed. Rep. 853. 








218. REPLEVIN BOND.—An action can be maintained 
on a replevin bond which provides that plaintiff ‘‘shall 
duly prosecute the action,” where plaintiff dismisses 
theaction of her own motion, still retaining the prop- 
erty, of which she obtained possession by giving the 
bond.—MCALESTER V. SucHY, I. T., 488. W. Rep. 952. 


214. RES JUDICATA — Equitable Conversion.—A decis- 
ion that a will worked an equitable conversion of land: 
of which testatrix died seised, in an action by O, as 
executor, and as trustee underthe willof N, his in- 
fant daughter, against N, is not res judicata in a subse- 
quent proceeding by C individually against C as ad- 
ministrator of the estate of J, a deceased daughter, N, 
and P, the guardian ad litem of N, in which the same 
question arises.—APPEAL OF CLARKE, Conn., 39 Atl. 
Rep. 155. 


215. Res JUDICATA—Judgment or Decree for Defend- 
ant.—A judgment or decree for the defendant does net 
necessarily establish the truth of all the defenses 
where several are pleaded.—BELLEVILLE & ST. L. Rr. 
Co. v. LEATHE, U. 8. ©. C. of App., Seventh Circuit, 84 
Fed. Rep. 103. 


216. SaLE—Conditional Sales—Unrecorded Contracst. 
—An unrecorded contract, whereby machinery in pos- 
session of, and used by, a manufacturing company, is 
to become the property of said company when a cer- 
tain number of periodical payments have been-made, 
and containing a provision that the title shall remain 
in the vendor until allsuch payments have been made, 
isa conditional sale, within the meaning of Pub. Acts 
1895, ch. 212, § 1, 2, providing that contracts for the sale 
of personal property shall be in writing and recorded 
as chattel mortgages, and that conditional sales of 
property not in conformity with the statute shall be 
considered absolute sales, except as between the 
vendor and vendee.—IN RE WILCOX & HOWE Oo., 
Conn., 39 Atl. Rep. 163. 


217. SALES—Fraudulent Repr tations—Rescission. 
—Where a seller of stock and bonds of a corporation 
falsely and fraudulently represents that the mortgage 
securing the stock is a first and only mortgage, he 
cannot defeat the buyer’s suit to rescind the contract 
by showing that after the suit was brought he paid off, 
and procured the cancellation of, the prior incum- 
brances.—STEVENSON V. MARBLE, U. 8. 0. C.,8. D. (Cal.), 
84 Fed. Rep. 23. 

218. SaLES—Rescission — Election.—In an action by a 
judgment creditor to set aside a transfer of personal 
property, and attachment and execution liens thereon, 
as fraudulent, it is immaterial that the goods for which 
he recovered his judgment went into the manufacture 
ofthe goods in controversy, is by failing to rescind 
he elected to treat the sale as valid, and is precluded 
from following the goods.—HADDEN V. NATCHAUG SILK 
Co., U. 8. C. O.,8. D. (N. Y.), 84 Fed. Rep. 80. 

219. SeEaL—Order of Court.—The provision contained 
in section 1 of article 8 of the constitution, that ‘‘all 
courts of record shall have a seal to be used in the au- 
thentication of all process,” is mandatory; and an 
order of sale issued without the seal of the court is 
void, and the cdurt has no power, after a sale made 
thereunder, to allow the process to be amended by at- 
taching the seal.—GORDON V. BODWELL, Kan., 51 Pac. 
Rep. 906. 

220. SPECIFIC PERFORMANCE—Mutuality of Contract. 
—A contract whereby defendant agreed, on tender 
within a certain time of a certain sum, to transfer cer- 
tain shares of stock, is not void for lack of mutuality, 
so that it could not be specifically enforced, where the 
person holding the option has offered to perform.— 
SAYWARD V. HOUGHTON, Cal., 51 Pac. Rep. 853. 

221. SPECIFIC PERFORMANCE—Parties.—Where a bill 
is filed for the specific performance of a contract for 
the sale of a tract of land, and the vendor of said land 
has died since the date of the contract and before the 
institution of the suit, his heirs-at-law are necessary 
parties to the suit.—GALLATIN LAND, COAL & OIL Co. v. 
Davis, W. Va., 288. E. Rep. 747. 
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222. STREET RAILROADS — Franchise — Injunction,— 
The mere granting of consent by the local authorities 
to the building and operation of a street railroad does 
not constitute irreparable injury to abutting property, 
so as to entitle an owner to maintain a suit to enjoin 
such action.—SECCOMB Vv. WORSTER, U.S.C. C.,E. D. 
(N. Y.), 83 Fed. Rep. 853. 

, 223. TaxXaTION — Assessment. — An assessment is 
deemed to have been made the day following the last 
day on which the taxpayers are notified to bring in an 
account of their ratable estate.—MCADAM V. HONEY, 
R. I., 39 Atl. Rep. 189. 

224. TAXATION — Licenses — Manufacturer. — A mer- 
chant tailor, fashioning suits of clothes from pur- 
chased cloth, is not a “manufacturer,” within Pol. 
Code, § 4082, requiring a manufacturer to pay a license 
fee.—STATE V. JOHNSON, Mont., 51 Pac. Rep. 820. 


225. TAXATION—Personalty of National Banks.—Un.- 
der Rev. St. U. 8. §§ 5214, 5219, requiring national bank. 
ing associations to pay acertain duty “in lieu of all 
existing taxes,’’ but permitting the taxation of the 
shares of such associations as the property of the re- 
spective owners or holders thereof by authority of the 
State, personal property owned by any such associa- 
tion is not subject to taxution under State laws.—FIRST 
NaT. BANK OF BILLINGS V. PROVINCE, Mont., 51 Pac. 
Rep. 821. 

226. TAX DEED—Defenses.—Act Feb. 10, 1860, p. 216, § 
7, which provides that no tax sale of lands thereafter 
made shall be impeached or questioned in any manner 
or for auy cause saving fraud or mistake in the assess- 
ment or sale of the wrong lands, does not preclude the 
defense, to an action on a tax deed, that the taxes for 
which the sale of land was made were levied in aid of 
the Rebellion, and the sale was therefore void.—BOYLE 
Vv. MANION, Miss., 22 South. Rep. 947. . 


227. Tax LigNS—Foreclosure—Homestead.—In an ac- 
tion to foreclose a tax lien on a homestead, it is un- 
necessary to make a wife a party, as it is presumed 
that she has no interest in it, separate from that of her 
husband, other than her homestead right.—BEAN v. 
CITY OF BROWNWOOD, Tex., 43S. W. Rep. 1036. 

228. Tax SALES—Deed—Validity.—The assessment of 
two adjoining tracts of land in the same district as one 
will not vitiate a deed under a sale for taxes.—WIN- 
NING V. EaKIN, W. Vu., 28S. E. Rep. 757. 

229. TELEGRAPHS—Damages for Failure to Deliver.— 
Where a telegraph company received a message to 
transmit at night, and made repeated efforts to call up 
its operator at the place to which the message was to 
be transmitted, but, owing to the fact that its office at 
that place was only open in the daytime, was unable 
to transmit the message until 8 o’clock the next morn- 
ing, the telegraph company is not liable for damages 
to the person sending the message, there being no 
special agreement in regard to the message.—ROBIN- 
SON v. WESTERN UNION TEL. CO., Tex., 438. W. Rep. 
1053. 

230. TELEGRAPH COMPANY — Damages — Mental An- 
guish.—For mental pain and anguish alone, caused by 
failure to deliver telegram, unaccompanied by phys- 
ical injury, damages are not recoverable at law.—PEAY 
Vv. WESTERN UNION T&L. Co., Ark., 438. W. Rep. 965. 

231. TELEGRAPH COMPANY — Negligence—Proximate 
Cause.—W here the testimony of a physician tends to 
show that a surgical operation might have been 
avoided, had he reached the patient earlier, it is not 
error to submit to the jury the question as to whether 
or not the failure of a telegraph company to properly 
transmit a message, whereby the physician was pre- 
vented from earlier attendance, was the proximate 
cause of the injuries resulting from such operation.— 
WESTERN UNION TEL. CO. V. MORRIS, U. 8. C.C. of 
App., Eighth Circuit, 83 Fed. Rep. 992. 

232. TRIAL—Evidence—Relevancy.—A party to a suit 
who testifies in his own behalf to a fact irrelevant to 
the issue in support of his own testimony, and preju- 
dicial to his opponent, cannot object to its contradic- 








tion on the ground of irrelevancy.—SISLER V. SHAFFER, 
W. Va., 28S. E. Rep. 721. 

233. TrusTs—Resulting Trusts.—A resulting trust be. 
ing a mere creature of equity, it cannot therefore arise 
where there is an express trust declared by the parties, 
and evidenced by a written declaration of such express 
trust.—COLEMAN V. PARRAN, W. Va., 28S. E. Rep. 769, 

234. VENDOR AND PURCHASER—Sale of Land—Rescis- 
sion.—A representation by a vendor of land that the 
tract sold cost him $200 per acre, when it in fact cost 
him only $150 an acre, is not such a fraudulent repre. 
sentation as will give purchaser a right to rescind 
the contract and reco back the whole of the pur. 
chase money paid.—SOWERS V. PARKER, Kap., 51 Pac, 
Rep. 888. 

235. VENUE—Right to be Sued in One’s County.—A 
plaintiff, who institutes a suit in a county other than 
the one in which he resides, for all the purposes of the 
defense of that suit, submits himself to the jurisdiction 
of the courts of the county in which the suit is pend. 
ing, and, if such suit is pending in a court of limited 
jurisdiction, which, for want of power, cannot afford 
full relief, the defendant, by proper proceeding in the 
superior court of the county where the suit was insti- 
tuted, may set up and have adjudicated, as to the non. 
resident plaintiff, all matters necessary for his com- 
plete defense.—MOORE V. MEDLOCK, Ga., 28 S. E. Rep. 
836. 

286. WILL—Children Omitted.—Civ. Code, § 1307, pro- 
vides that when a testator omits to provide in his will 
for any of his children, or issue of a deceased child, 
unless such omission was intentional, such child or 
issue must have the same share of the estate as if the 
deceased had died intestate: Held, that where a testa- 
trix devised to her grandchildren land which she did 
not own at the time,or at any subsequent time, the 
grandchildren were not therefore entitled to share in 
her estate as if she had died intestate.—IN RE UaL- 
LAGHAN’S ESTATE, Cal., 51 Pac. Rep. 860. 

237. W1ILL—Contest.—A party in interest, who failed 
to appear and oppose the admission to probate of & 
proposed will, may apply to the court to vacate the 
order admitting it to probate, and for leave to appear 
and oppose its admission. The probate court has the 
power, upon a proper showing, to grant the applica- 
tion.—IN RE LARSON’Ss ESTATE, Minn., 73 N. W. Rep. 6. 

238. WILLS—Designation of Beneficiaries.—A codicil 
by which a testator changed the objects of his bounty 
with respect to the residue of his estate, after the revo- 
cation, read as follows: ‘‘And I give, devise and be 
queath to my nephews and nieces (they being my law: 
ful heirs), all the rest and residue and remainder of 
my property, real and personal:” Held, that there is 
no ambiguity in the language, so as to admit of parol 
evidence, and the nephews and nieces took under & 
per capita distribution.—PosT v. Jackson, Conn.,% 
Atl. Rep. 151. 

239. WILLS—Insanity.—A will was shown to have been 
made under the promptings of a delusion, or in the be 
lief in facts, the existence of which no rational person 
would believe: Held that, though testatrix was save 
in other respects, she was insane in respect to the de- 
lusion, and the will made as a result thereof is void.— 
ORCHARDSON V. COFIELD, Iil., 49 N. E. Rep. 197. 

240. WILL8S—Statute of Descents. —When a persod 
dies, leaving no widow, issue or father, but leaving 4 
mother, surviving him, she becomes his sole heir, and 
is not deprived of his estate by a provision in his will 
leaving her a legacy of a certain sum per month, & 
companied by an express declaration in the will that 
it should be in full of all claims she might have in bis 
estate, when such will contains no disposition of the 
property of testator to any one else.—ANDREWS 
HARRON, Kan., 51 Pac. Rep. 885. 

241. WILLS—Trust —Perpetuity. — A devise limiting 
the remainder of a trust estate to the lawful heirs ot 
the cestui que trust is void, because contrary to the oes 
ute of perpetuities.—SECURITY Co. v. SNOW, Cont. 
Atl. Rep. 153. 
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One of the most important cases recently 
before the courts, is Ritter v. Mutual Life 
Ins. Co., decided by the Supreme Court of 
the United States, in which Mr. Justice Har- 
lan, for that court, lays down the broad prop- 
osition, that a policy of insurance by one on 
his own life, payable to himself, his executors, 
administrators and assigns, and which is si- 
lent on the subject of suicide, becomes void, if 
the insured commits suicide when sane, both 
from the presumed intention of the parties 
and from principles of public policy. The 
case first came before the United States Cir- 
cuit Court for Pennsylvania, which decided 
in favor of the company who thereupon ap- 
pealed the case to the supreme court, which 
affirms the lower court. The policy con- 
tained no suicide clause, but the application 
of the deceased contained the clause, ‘‘I also 
warrant that I will not die by my own act 
whether sane or insane, during the period of 
two years.’’ But this application was re- 
jected in the trial court, as not admissible 
under a local statute, which compels such an 
application to be made a part of the policy, 
and which had not been done in this case. 
But in the supreme court the case was de- 
cided upon the broad ground, that in the face 
of the jury’s finding as to the sanity of Runk, 
the policies became void by the act of self- 
destruction, even if the policy did not, in 
express terms, declare its invalidity for this 
reason. Life insurance, says the court, im- 
ports a mutual agreement, whereby the in- 
surer, in cousideration of the payment by the 
assured of a named sum annually, or at cer- 
tain times, stipulates to pay a larger sum at 
the death of the assured. The company takes 
into consideration, among other things, the 
age and health of the parents and relatives of 
the applicant for insurance, together with his 
own age, course of life, habits, and present 
physical condition ; and the premium exacted 
from the assured is determined by the proba- 
ble duration of his life, calculated upon the 
basis of past experience in the business of in- 
surance. The results of that experience are 
disclosed by standard life and annuity tables, 
showing at any age the probable duration of 








life. These tables are deemed of such value 
that they may be admitted in evidence for the 
purpose of assisting the jury in an action for 
personal injury, in which itis necessary to 
ascertain the compensation the plaintiff is en- 
titled to recover for the loss of what he might 
have earned in his trade or profession but for 
such injury. Ifa person should apply for a 
policy expressly providing that the company 
should pay the sum named if or in the event 
the assured, at any time during the contin- 
uance of the éontract, committed self-destruc- 
tion, being at the time of sound mind, it is 
reasonably certain that the application would 
be instantly rejected. It i§ impossible to 
suppose that an application of that character 
would be granted. If experience justifies 
this view, it would follow that a policy stipu- 
lating generally for the payment of the sum 
named in it upon the death of the assured, 
should not be interpreted as intended to cover 
the event of death caused directly and inten- 
tionally by self-destruction while the assured 
was in sound mind, but only death occurring 
in the ordinary course of his life. The court 
also predicate their conclusion upon the broad 
ground of public policy, viz., that a contract 
the tendency of which is to endanger the public 

interests or injuriously affect the public goed, | 
or which is subversive of sound morality, 
ought never to receive the sanction of a court 
of justice, or be made the foundation of its 
judgment. If, therefore, a policy—taken out 
by the person whose life is insured, and in 
which the sum named is made payable to him- 
self, his executors, administrators, or assigns 
—expressly provided for the payment of the 
sum stipulated when or if the assured, in 
sound mind, took his own life, the contract, 
even if not prohibited by statute, would be 
held to be against public policy, in that it 
tempted or encouraged the assured to commit 
suicide in order to make provision for those 
dependent upon him, or to whom he was in- 
debted. The court distinguishes Insurance 
Co. v. Terry, cited by appellant as authority. 
In that case, there was no question as to the 
effect upon the rights of the parties of inten- 
tional self-destruction where the policy con- 
tains no provision as to suicide. The court 
also cited and reviewed Broadaile v. Hunter, 
5 Man. & G. 639; Hartman v. Ins. Co., 21 
Pa. St. 466; Ins. Co. v. Armstrong, 117 U. 
S. 591 and Supreme Commandery v. Ains- 
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222. STREET RAILROADS — Franchise — Injunction.— tion on the ground of irrelevancy.—SISLER V. SHAFFER, 
The mere granting of consent by the local authorities W. Va., 288. E. Rep. 721. 
to the building and operation of a street railroad does 233. TrusTs—Resulting Trusts.—A resulting trust be. 
not constitute irreparable injury to abutting property, | ing a mere creature of equity, it cannot therefore arise 
so as to entitle an owner to maintain a suit to enjoin where there is an express trust declared by the parties, 
such action.—_SECCOMB Vv. WURSTER, U.8.0.C.,E. D. | and evidenced by a written declaration of such express 
(N. Y.), 83 Fed. Rep. 853. trust.—COLEMAN V. PARRAN, W. Va., 28S. E. Rep. 769, 
, 223. TaXaTION — Assessment. — An assessment is 234. VENDOR AND PURCHASER—Sale of Land—Rescis- 
deemed to have been made the day following the last | sion.—A representation by a vendor of land that the 
day on which the taxpayers are notified to bring in an | tract sold cost him $200 per acre, when it in fact cost 
account of their ratable estate.—MCADAM V. HONEY, him only $150 an acre, is not such a fraudulent repre. 
R. I., 39 Atl. Rep. 189. sentation as will give the purchaser a right to rescind 
224, TaXaTION — Licenses — Manufacturer. — A mer- | the contract and recover back the whole of the pur. 
chant tailor, fashioning suits of clothes from pur- chase money paid.—SOWERS V. PARKER, Kan., 51 Pac, 
chased cloth, is not a “manufacturer,” within Pol. Rep. 888. 
Code, § 4082, requiring a manufacturer to pay a license 235. VENUE—Right to be Sued in One’s County.—a . 
fee.—STATE V. JOHNSON, Mont., 51 Pac. Rep. 820. plaintiff, who institutes a suit in a county other than 
225. TAXaTION—Personalty of National Banks.—Un. the one in which he resides, for all the purposes of the ' 
der Rev. St. U. 8. §§ 5214, 5219, requiring national bank- defense of that suit, submits himself to the jurisdiction 
ing associations to pay acertain duty “in lieu of all | Of the courts of the county in which the suit is pend. I 
existing taxes,’’ but permitting the taxation of the ing, and, if such suit is pending In a court of limited { 
shares of such associations as the property of the re. | J47!sdiction, which, for want of power, cannot afford 
spective owners or holders thereof by authority of the | '!! relief, the defendant, by proper proceeding in the f 
State, personal .property owned by any such associa- superior court of the county where the suit was insti- P 
tion is not subject to taxation under State laws.—First | ‘ted, may set up and have adjudicated, as to the non. 
Nat. BANK OF BILLINGS V. PROVINCE, Mont., 51 Pac. resident plaintiff, all matters necessary for his com. Cc 
Rep. 821.  fge defense.—MOORE V. MEDLOCK, Ga., 28 S. E. Rep. c 
_ 226. Tax DEED—Defenses.—Act Feb. 10, 1860, p. 216, § | 936 witt—Children Omitted.—Civ. Code, § 1307, pro- it 
7, which provides that no tax sale of lands thereafter vides that when a testator omits to provide in his will 
made shall be impeached or questioned in any manner for any of his children, or issue of a deceased child, P 
or for auy cause saving fraud or mistake in the assess- unless such omission was intentional, such child or a 
ment or sale of the wrong lands, does not preclude the | j,.4¢ must have the same share of the estate as if the 
defense, to an action on a tax deed, that the taxes for deceased had died intestate: Held, that where a testa- t 
remne a eagle Sth en ween trix devised to her grandchildren land which she did 0! 
=. Mammon Miss 22 South. Rep. 947 ¥ not own at the time,or at any subsequent time, the Ww 
" . - P ; ‘ grandchildren were not therefore entitled to share in 
227. TaX LiENS—Foreclosure—Homestead.—In an ac- her estate as if she had died intestate.—IN RE UaL- Ww 
tion to foreclose a tax lien on a homestead, it is un- LAGHAN’S ESTATE, Cal., 51 Pac. Rep. 860. ty 
necessary to make a wife a party, as it is presumed 237. W1LL—Contest.—A party in interest, who failed ; 
that she has no interest in it, separate fromthat of her | to appear and oppose the admission to probate ofa Je 
husband, other than her homestead right.—BEAN v. proposed will, may apply to the court to vacate the ul 
CITY OF BROWNWOOD, Tex., 48S. W. Rep. 1036. order admitting it to probate, and for leave to appear 
228. Tax SALES—Deed—Validity.—The assessment of and oppose its admission. The probate court has the af 
two adjoining tracts of land in the same district as one power, upon a proper showing, to grant the applica- an 
will not vitiate a deed under a sale for taxes.—WIN- tion.—IN RE LARSON’S EsTAaTE, Minn., 73 N. W. Rep. %. Bi 
NING V. EaKIN, W. Vu., 288. E. Rep. 757. 238. WILLS—Designation of Beneficiaries.—A codicil dl 
229. TELEGRAPHS—Damages for Failure to Deliver.— | by which a testator changed the objects of his bounty ci 
Where a telegraph company received a message to with respect to the residue of his estate, after the revo- of 
Hl transmit at night, and made repeated efforts to cail up cation, read as follows: ‘‘And I give, devise and be 
; its operator at the place to which the message was to queath to my nephews and nieces (they being my law the 
H be transmitted, but, owing to the fact that its office at | ful heirs), all the rest and residue and remainder of de 
; that place was only open in the daytime, was unable my property, real and personal:” Held, that there is 
i to transmit the message until 8 o’clock the next morn- no ambiguity in the language, so as to admit of parol ex) 
! ing, the telegraph company is not liable for damages evidence, and the nephews and nieces took under& res 
i to the person sending the message, there being no per capita distribution.—POsT Vv. JACKSON, Conn., 3 
| special agreement in regard to the message.—ROBIN- Atl. Rep. 151. po! 
SON v. WESTERN UNION TEL. Co., Tex., 438. W. Rep. 239. WILLS—Insanity.—A will was shown to have beet sul 
| 1053. made under the promptings of a delusion, or in the be ass 
230. TELEGRAPH COMPANY — Damages — Mental An- lief in facts, the existence of which no rational persol fi 
guish.—For mental pain and anguish alone, caused by would believe: Held that, though testatrix was save tai 
failure to deliver telegram, unaccompanied by phys- in other respects, she was insane in respect to the de- the 
ical injury, damages are not recoverable at law.—PEAY lusion, and the will made as a result thereof is void- , 
v. WESTERN UNION T&L. Co., Ark., 43 8. W. Kep. 965. ORCHARDSON V. COFIELD, Ill., 49 N. E. Rep. 197. Int 
231. TELEGRAPH COMPANY — Negligence—Proximate 240. WILLS—Statute of Descents. —When a persol age 
Cause.—W here the testimony of a physician tends to dies, leaving no widow, issue or father, but leaving 4 th 
show that a surgical operation might have been | mother, surviving him, she becomes his sole heir, and € 
avoided, had he reached the patient earlier, it is not | is not deprived of his estate by a provision in his will owl! 
error to submit to the jury the question as to whether leaving her a legacy of a certain sum per month, ac h 
or not the failure of atelegraph company to properly | companied by an express declaration in the will that pay 
transmit a message, whereby the physician was pre- | it should be in full of all claims she might have in bis fror 
vented from earlier attendance, was the proximate | estate, when such will contains no disposition of the ble 
cause of the injuries resulting from such operation.— property of testator to any one else.—ANDRBWS v. 
WESTERN UNION TEL. CO. V. MORRIS, U. 8. C. C. of HARRON, Kan., 51 Pac. Rep. 885. basi 
App., Eighth Circuit, 83 Fed. Rep. 992. 241. WILL8S—Trust —Perpetuity. — A devise limiting surs 
232, TRIAL—Evidence—Relevancy.—A party to a suit | the remainder of a trust estate to the lawful heirs di 
who testifies in his own behalf to a fact irrelevant to | the cestui que trust is void, because contrary to thestit 18¢ 
the issue in support of his own testimony, and preju- ute of perpetuities.—SECURITY Co. v. SNOW, Conn., ® shoy 
dicial to his opponent, cannot object to its contradic- Atl. Rep. 153. 












